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STATEMENT OF JURISDICTION

Defendant-Appellee Michigan Department of Treasury concurs with Plaintiff-

Appellant IBM’s statement of jurisdiction.

X




COUNTER-STATEMENT OF QUESTIONS PRESENTED

The State of Michigan enacted the Multistate Tax Compact, MCL 205.581 into
State law effective 1970. The Compact authorizes persons subject to an income tax to
elect to apportion such income either according to a three-factor apportionment
formula set forth in the Compact or apportion income pursuant to the laws of the
State. Effective January 1, 2008, persons who engaged in business activities in this
State were subject to tax under the Michigan Business Tax Act. MCI 208.1101 et seq.
The Business Tax Act contains a single-sales-factor apportionment formula that is
mandatorily applicable to the Act’s business income-tax component and its modified-
gross-receipts component. Under those primary facts, this Court directed the parties
to address the following four issues, which Treasury addresses in the following

reordered format:

1. Whether the Multistate Tax Compact constitutes a contract that cannot
be unilaterally altered or amended by a member state.

Appellant’s answer: Yes.
Appellee‘'s answer: No.
Trial court’s answer: No.
Court of Appeals’ answer: No.

2. Whether §1301 of the Michigan Business Tax Act, MCL 208.1301,
repealed by implication Article III(1) of the Multistate Tax Compact.

Appellant’s answer: No.

Appellee’s answer: Yes, but only as an
alternative position.

Trial court’s answer: Did not answer.

Court of Appeals’ answer: Yes.




Whether IBM could elect to use the apportionment formula provided in
the Multistate Tax Compact, MCL 205.581, in calculating its 2008 tax
liability to the State of Michigan, or whether IBM was required to use the
apportionment formula provided in the Michigan Business Tax Act, MCL

208.1101 et seq.

Appellant’s answer:
Appellee’s answer:
Trial court’s answer:

Court of Appeals’ answer:

Yes. IBM is entitled to use the
Compact’s apportionment formula.

Nd. IBM was required to use the
Business Tax Act sales-factor formula,

No. IBM was required to use the
Business Tax Act sales-factor formula.

No. IBM was required to use the
Business Tax Act sales-factor formula.

Whether the modified gross receipts tax component of the Michigan
Business Tax Act constitutes an income tax under the Multistate Tax

Compact.
Appellant’s answer:
Appellee‘s answer:
Trial court’s answer:

Court of Appeals’ answer:

Yes.
No.
No.

Did not answer.




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Article 9, § 2 of the Michigan Constitution states:

The power of taxation shall never be surrendered, suspended or
contracted away.

Article I11, Elements of Income Tax Laws, Taxpayer Option, State and Local Taxes of

the Multistate Tax Compact, MCL 205.581, as amended, states in part:

(1) Any taxpayer subject to an income tax whose income is subject to
apportionment and allocation for tax purposes pursuant to the laws of a
party state or pursuant to the laws of subdivisions in 2 or more party
states may elect to apportion and allocate his income in the manner
provided by the laws of such state or by the laws of such states and. -
subdivisions without reference to this compact, or may elect to apportion
and allocate in accordance with article IV except that beginning January
1, 2011 any taxpayer subject to the Michigan business tax act, 2007 PA
36, MCL 208.1101 to 208.1601, or the income tax act of 1967, 1967 PA
281, MCL 206.1 to 206.697, shall, for purposes of that act, apportion and
allocate in accordance with the provisions of that act and shall not
apportion or allocate in accordance with article IV. This election for any
tax year may be made in all party states or subdivisions thereof or in any
one or more of the party states or subdivisions thereof without reference
to the election made in the others.

Section 203, of the Michigan Business Tax Act, MCIL, 208.1203 provides in part:

(1) Except as otherwise provided in this act, there is levied and imposed a
modified gross receipts tax on every taxpayer with nexus as determined
under section 200. The modified gross receipts tax 1s imposed on the
modified gross receipts tax base, after allocation or apportionment to this
state at a rate of 0.80%.

(2) The tax levied and imposed under this section 1s upon the privilege of
doing business and not upon income or property.

(3) The modified gross receipts tax base means a taxpayer's gross receipts
subject to the adjustment in subsection (6), if applicable, less purchases
from other firms before apportionment under this act.

Section 1301, of the Michigan Business Tax Act MCL 208.1301 provides in part:

(1) Except as otherwise provided in this act, each tax base established
under this act shall be apportioned in accordance with this chapter.

xi1




(2) Each tax base of a taxpayer whose business activities are confined
solely to this state shall be allocated to this state. Each tax base of a
taxpayer whose business activities are subject to tax both within and
outside of this state shall be apportioned to this state by multiplying each
tax base by the sales factor calculated under section 303.

Section 303, of the Michigan Business Tax Act, MCL 208.1303 provides in part:

(1) Except as otherwise provided in subsection (2) and section 311, the
sales factor is a fraction, the numerator of which is the total sales of the
taxpayer in this state during the tax year and the denominator of which
1s the total sales of the taxpayer everywhere during the tax year.

X1




INTRODUCTION

As a matter of Michigan law, the Multistate Tax Compact is only a State law,
not a binding contract, regardless of how other states’ courts may characterize the
Compact under those states’ laws. The Compact is nothing more than a model law
that Michigan is free to adopt, adapt, or reject, just like the Uniform Commercial Code
or any other model law the Legislature adopts in whole or in part.

It is true this model legislation has the word “compact” in its title and text, and
that state legislatures adopting (or adapting) the model do so with the understanding
that other states may be taking similar action. But those truths do not change the
law’s character any more than calling the UCC a commercial “compact” and adopting
the UCC at the same time as other states would change the UCC’s character as state -
law, law that the Michigan Legislature is free to change,

The notion that tax statutes can be modified and repealed has particular force
in light of article 9, § 2 of Michigan’s Constitution, which prohibits the State’s ability
to contract away the “power of taxation,” as this Court recently explained:

[Flor a statute to form the basis of a contract, the statutory language

“must be ‘plain and susceptible of no other reasonable construction’ than

that the Legislature intended to be bound to a contract.” ... {In the

absence of language] that the Legislature intended to be contractually

bound by [the relevant] provisions forever, and because Const 1963, art 9,

§ 2 prohibits the Legislature from contracting away its taxing authority,

[tax laws] do not create contractual rights that cannot be altered by the

Legislature. Indeed, it is “well established that a taxpayer does not have

a vested right in a tax statute or in the continuance of any tax law.” [In

re Request for Advisory Opinion Regarding Constitutionality of 2011 PA

38, 490 Mich 295; 806 NW2d 683 (2011) (numerous quotations and
citations omitted, emphasis added}.]

Nothing in the Michigan statutory provisions implementing the Compact

suggests a legislative intent that the provisions cannot be amended. As a result, and




consistent with article 9, § 2, the Compact is only statutory law that the Michigan
Legislature is free to amend, modify, and repeal at any time.

As an ordinary State law, the Compact 18 also subject to the normal rules of
statutory construction in its relation with the Michigan Business Tax Act. Under the
normal rules of statutory construction, the newer, more specific Michigan Business
Tax Act controls over the older, general Compact. The Compact in its subordinate
posture is easily harmonized into the Business Tax Act’s structure through the latter
Act’s apportionment-relief provision,

Alternatively, if the Compact cannot be harmonized into the Business Tax Act,
then the only legitimate interpretation is that the Business Tax Act repealed the
Compact’s election provision by implication. Accordingly, only the Act’s sales-factor
apportionment formula may be used to apportion the different tax components of the
Act.

No matter the Compact’s status, the modified-gross-receipts-tax component of
the Business Tax Act is not an income tax. Tn the broad context, it 13 extremely
doubtful, if not unconstitutional, that the Legislature enacted two income taxes on the
same income and within the same tax act. The Business Tax Act also contains a
business-income-tax component which Treasury has admitted 1s an incorﬁe tax. More
specifically, a review of the language of the modified-gross-receipts-tax component and

it method of calculation clearly establishes that it is not an income tax.




COUNTER-STATEMENT OF FACTS

IBM’s refund claim

IBM filed its Michigan Business Tax Annual Return for the 2008 tax year on
December 23, 2009. On line 10 of its return, where the form provides for an “Appor-
tionment Calculation” that serves as the basis for calculating the amount of a
taxpayer’s tax base that is to be apportioned to the State of Michigan for the several
components of the Act, in lieu of completing the instructed calculations, IBM type-
wrote “SEE ATTACHED ELECTION.” (Appellant’s Br on Appeal, Attach C.) Along
with its return, IBM filed a “statement” entitled “ELECTION TO USE MTC THREE
FACTOR APPORTIONMENT.” Id. The statement indicated that IBM was “electing
to apportion its business income tax base and modified gross receipts tax base on th[e]
return using a three factor apportionment percentage” from the Compact under MCL
205.581.

According to IBM, its election reduced the allocation of its gross receipts to the
State of Michigan from 2.6179% of its overall modified-gross-receipts tax base to only
1.6127%. IBM thus claimed that it had significantly overpaid its taxes for the 2008
tax year. IBM requested a refund in the amount of $5,955,218—just under half of the
$12.7 million it had paid in estimated payments and other prior payments. Of the
refund requested, more than 80% related to IBM’s assessed liability under the

modified-gross-receipts-tax component of the Act.!

1 TBM requested a refund of $5.95 million and received a refund of $1.25 million. Of
the remaining $4.7 million requested refund that was denied, approximately $3.8
million—or roughly 81%—was due to IBM’s liability under the modified-gross-
recelpts-tax component.




Treasury responded to IBM's return with a Notice of Refund Adjustment dated
December 17, 2010, making several adjustments to IBM’s return. (Appellant’s Br on
Appeal, Attach D.) Treasury’s primary adjustments were to provide IBM with a credit
for business losses that it had not carried forward from the previous year, resulting in
a refund of $1,253,609, and to adjust IBM’s apportionment calculation to reflect the
mandatory application of the Act’s sales-factor apportionment method. Id. With
regard fo apportionment, Treasury’s Notice indicated:

Apportion percentage adjusted. Under Chapter 3 of the Michigan Business Tax

[i.e. MCL 208.1301], if the business activifies of a taxpayer are subject fo tax

within and without the state, each tax base must be apportioned on the formula

of sales in Michigan over sales everywhere (MCI.: 208.1115). [Id. (emphasis
supplied).]

Based on this adjustment applying the Act’s mandatory sales-factor, Treasury
denied the remainder of IBM’s request for a refund. The Notice further provided that
if IBM disagreed with Treasury’s decision, IBM could file suit with the Court of Claims

within 90 days. This lifigation followed.




PROCEEDINGS BELOW
The Court of Claims grants Treasury summary disposition.

IBM filed suit in the Court of Claims on March 15, 2011. .IBM’S complaint
asserted that the business-income-tax component of the Act, the modified-gross-
receipts-tax component of the Business Tax Act, and the Act as a whole imposed
income taxes subject to the election provisions of the Compact. IBM averred that it
had made a valid election under Article II1, § 1 of the Compact and that “[tJhe
provisions of MCL 208.1309 [i.e., the Act election provision| may nof be applied . . .
to override Petitioner’s election . . .” (Appellant’s App, pp 18a-19a, 26a-27a, and 32a-
33a.) IBM’s three-count complaint asked the Court of Claims to uphold IBM’s election,
to recompute IBM’s business-income-tax component, its modified-gross-receipts
component, and total A.ct liability, and to provide the refund it had claimed in its
return, together with costs and interest.

IBM filed a motion for summary disposition under MCR 2.116(C){(10) on June
16, 2011. Treasury responded and requested judgment under MCR 2.116(I)(2).

The Court of Claims denied IBM's motion for summary disposition and granted
summary disposition in Treasury’s favor under MCR 2.116(1)(2) based on the
Business Tax Act’'s express language mandating use of the Act’s formula. (Appellant’s
App p 31a.) The Court rationalized that the Legislature knew of the Compact when it
enacted the Business Tax Act, yet chose to preclude the Compact election by
mandating the Act’s formula. ({d., at p 32a.) Bolstering its conclusion, the Court
relied on rules of statutory construction to reject IBM’s position because it rendered

sections of the Business Tax Act meaningless. (Id., p 33a.)




IBM moved for reconsideration, which the Court of Claims denied in an order
dated September 23, 2011. IBM then filed its appeal to the Court of Appeals on

October 23, 2011.

The Court of Appeals affirms,

The Court of Appeals affirmed the Court of Claims decision in Treasury’s favor,
but based on different reasoning. The Court concluded that the Business Tax Act
expressly mandated use of this Act’s sales-factor apportionment formula and that
presented a facial conflict with the Compact election. (Id., p 39a.) Believing that there
was no way to harmonize the two statutes, and recognizing that implied repeals are
disfavored, the Court felt it had no choice but to find the Compact repealed by the
later enacted Business Tax Act. (Id., p 40a.)

Further, the Court rejected IBM’s argument that the Compact was a binding
contract. It found no language of the type this Court has stated is necessary to
transform an ordinary statute into an irrevocable statutory contract. (Id.)

The Court of Appeals did not decide whether the modified-gross-receipts-tax
component was an income tax within the meaning of the Compact. The Court felt that
because the Business Tax Act contained an income tax component that, as admitted by
Treasury, was amenable to the Compact’s election, it simply could not decide that the
Business Tax ActError! Bookmark not defined. was not an income tax. (Id., p 41a.)

Judge Riordan concurred, concluding that while the Business Tax Act mandated

use of its formula, the Compact could be harmonized in a subordinate posture through

the Business Tax Act’s apportionment-relief provision. (Id., p 43a.)




ARGUMENT
I The Compact is not a statutory contract.
A. Standard of review
This Court reviews de novo the Court of Claim’s Order that granted Treasury’s
motion for summary disposition. Studier v Michigan Public Schools’ Employee
Retirement Board, 472 Mich 642, 649; 698 NW2d 350 (2005). Similarly, this Court

reviews constitutional issues and issues of statutory construction de novo. Id.

B. Analysis

There is nothing on the face of the Compact that suggests the Legislature in
1969 intended to contract with other states who also enacted the Compact into law
such that successive legislatures had no power to amend Michigan tax law. Certainly
the Legislature in 1969 understood that it was enacting the Compact in broad concert
with other States. But the determination of whether the Compact is a binding
contract doesn’t turn on that fact. States enact uniform laws and model laws all of the
time with no contractual strings attached. What matters is whether the Legislature

used words clearly expressing an intent to contract. No such words are present in the

Compact.

1. The Compact is not federal law binding all States.

In United States Steel Corp v Multistate Tax Commission, 434 US 452 (1978),
the United States Supreme Court held that the Compact was not the type of compact
necessitating congressional approval under the Compact Clause of the United States

Constitution, US Const, art I, §10, cl 8. The Supreme Court’s holding firmly
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established that only compacts between states that infringe on the political power of
the United States need congressional adoption to be valid. In reaching this conclusion
as to the Compact, the United States Supreme Court never decided that the Compact
is a binding interstate compact.

Because the Compact was not adopted by Congress, it has not become federal
law under the Compact Clause, and through the Supremacy Clause of the United
States Constitution, binding on signatory States. Corr v Metro Washington Airports
Auth, 800 F Supp 2nd 743, 7568-759 (2011), citing New Jersey v New York, 523 US 767,
810 (1998); Bush v Muncy, 659 F 2d 402 (CA4, 1981); West Virginia ex rel Dyer v
Sims, 341 US 22, 33 (1951). Similarly, lack of congressional approval means that

interpretation of the Compact presents only State law questions. Id.

2. Analyzed as a State law question, the Compact does not
have the attributes of a binding contract.

a. The distinctive attribute of a binding compact is the
ceding of state sovereignty to other states or a new
multistate agency.

Compacts are different from model laws, uniform laws, or rectprocal laws.
Uniform Iaws and model laws are developed as “guideline legislation that states can
borrow from or adapt to suit their individual needs and conditions.” Broun on
Compacts, p 15 (Appellant’s Attach CC, pp 12-13 (eﬁlphasis added).}) Uniform laws
represent the culmination of a group study of the various laws of several states to
discern the areas which should be uniform hetween states. Id. Although states are
urged to adopt these proposals verbatim, there is no requirement that occur and so

states modify them to fit specific needs. Consequently, uniform laws are netther
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contracts that bind several states who enact them nor enforceable against them. Id.,
Attach CC at 13. Uniform laws do not limit the ability of states to amend or modify
them. And although states understand they are enacting such uniform laws in concert
with other states there 1s no consequence if a state chooses not to. Id.

Aithough interstate compacts that rise to the level of a binding contract include
the uniformity characteristic associated with uniform laws, their common attribute is
the ceding of each individual state’s sovereignty to other states or to an agency created
by the compact. Id. “It is this ceding of sovereignty that is the vital consideration in
determining whether an interstate agreement rises to the level of an enforceable
interstate compact.” Id., Attach CC at 14.

The United States Supreme Court agrees that the ceding of state sovereignty to
“a joint organization or body [that] has been established to regulate” the area of the
subject matter of the compact is a classic indicia of a compact creating a contract.
Northeast Bancorp Inc v Bd of Governors, 472 US 159, 175 (1985). Other classic
indicia identified by the Supreme Court include conditions on one state being
dependent on action taken by another state, removal of the right for any State to
unilaterally modify or repeal the law, and that the statute requires a reciprocation of
regional jurisdiction. Id.

b. A statutory contract also requires unmistakable
language to that effect.

As long ago as 1862, the United States Supreme Court was concerned with the
implications on state sovereignty based on a conclusion that a given state action

constituted a binding contract. To address that concern, the Court formulated the “so-




called ‘unmistakability doctrine.” Id., Attach CC at p15. In Jefferson Branch Bank v
Skelly, 66 US 436, 446 (1862), the Supreme Court first stated the principle of the
unmistakability doctrine: “neither the right of taxation, nor any other power of
sovereignty, will be held . . . to have been surrendered, unless such surrender has been
expressed in terms too plain to be mistaken.”

The unmistakability doctrine over time included an additional element—the
reserved powers doctrine. Broun on Compacts, p 20. (Appellant’s Attach CC, p 15.)
The reserved powers doctrine stated that there are certéin state powers that could not
be contracted away, and included the adoption of the canon of construction that
whether a public grant was a contract would be strictly construed in favor of the State.
United States v Winstar Corp, 518 US 839, 874-875 (1996) (plurality opinion), citing
West River Bridge Co v Dix, 47 US 507 (1848); Proprietors of Charles River Bridge v
Proprietors of Warren Bridge, 11 Pet 420 (1837); The Delaware Ratlroad Tax, 85 US
206 (1874).

In this vein, the Supreme Court has gone so far as to note where a compact is
stlent or ambiguous regarding a state ceding sovereignty, courts should apply the
“well-established principle that States do not easily cede their sovereign powers.”
Tarrant Regional Water District v Herrman, 596 US ____ ; 133 5 Ct 2120, 2132 (2013).
And any inference drawn from such silence or ambiguity is in favor of finding a state
did not cede its sovereignty. Id. The reason is that states “rarely relinquish their
sovereign powers so when they do the Court expects a clear indication of such”
occurrence, and thus the “better understanding of silence is that the parties drafted

the Compact with this legal background in mind.” Id., at 2133.
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c. The State of Michigan’s comparative unmistakability
doctrine

This Court has formulated a similar analysis to determine whether a law is also
a contract. Studier v Mich Pub Sch Ret Emples Bd, 472 Mich 642, 660-661; 698 NW2d
350 (2005), citing United States v Winstar Corp, supra; and In re Request for Advisory
Opinion Regarding Constitutionality of 2011 PA 38, 490 Mich 295; 806 NW2d 683
(2011). In In re Request for Advisory Opinion Regarding Constitutionality of 2011 PA
38, 490 Mich 295; 806 NW2d 683 (2011), the Court stated that a “flundamental
principle of theljurisprudence of the United States and this state is that one
legislature cannot bind the power of a successive legislature.” Id. at 319 (quoting
Studier 472 Mich at 660-661). Accordingly, there is a “strong presumption that
statutes do not create contractual rights.” Id. (emphasis added). Thus:

[Flor a statute to form the basis of a contract, the statutory language

“must be ‘plain and susceptible of no other reasonable construction’ than

that the Legislature intended to be bound by contract.” That is, “before a

statute, particularly one relating to taxation, should be held to be

irrepealable or not subject to amendment, an intent not to repeal or

amend must be so directly and unmistakably expressed as to leave no

reason for doubt. Otherwise the intent is not plainly expressed.” [Id. at
320-321 (quotations omitted, emphasis added).]

Where this expression is absent “courts should not construe laws declaring a scheme of
public regulation as also creating private contracts to which the state is a party.” Id.
Indeed, under article 9, § 2’s prohibiting the State from contracting away its taxing
power, it is questionable whether the Legislature even has the authority to create a
statutory tax contract absent an amendment to Michigan’s Constitution.

Here, it is undisputed that the Compact blacks the words this Court typically

associates with a contractual relationship, such as “contract,” ‘covenant,” or ‘vested
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rights.” Id. at 321. “Had the Legislature intended to surrender its legislative powers
through the creation of contractual rights, it would have expressly done so by

employing such terms.” Id.at 322 (citing Studier, 472 Mich at 663-664).

d. The Compact’s history also discloses that it was never
meant to be a multi-state contract.

The Compact does not purport to cede Michigan’s sovereignty with respect to
taxation. The Compact’s history confirms that was not the case. One of the earliest
proponents for the Multistate Tax Commission and the Compact was a former
Assistant Attorney General for the State of Michigan, Williafn Dexter. He shepherded
the drafting of the Compact and litigated both the Commission’s and Compact’s
vitality across the country, including before the United States Supreme Court in
United States Steel Corp v Multigtate Tax Commission. (Appellee’s Ex 1, 18 State Tax
Notes 1545 (May 1, 2000), “Remembrance of a Great Lawyer: William David Dexter” by
Gene Corrigan, first Executive Director of the Multistate Tax Commission.) While
Dexter’s views on the Compact are obviously not binding, the brief he submitted in the
United States Steel case as legal counsel té the Commission confirms the Compact’s
text.

Dexter acknowledged that the CompactError! Bookmark not defined.
created the Multistate Tax Commission, but the Commission was only “an advisory
agency and that its work product [was] not binding on anyone—State or taxpayer.”
(Appellee’s Ex 2, p 7, Multistate Tax Commission, Br of Appellees, On Appeal From
the United States District Court for the Soﬁthern District of New York, 1997 WL

(West Law) 189138 (U.S.) (emphasis added)). Dexter stressed that the Commission
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(consisting of the individual states’ tax administrators) denied that the states
“surrendered to the Commuission any of their powers to fix and determine the tax
liabilities of any taxpayers.” Id. at p 8. “The member states have ceded no sovereignty
over tax matters to the Commission.” Id. at p 22, and p 23, “By adoption of the
Compact, each state has retained complete and absolute control over its own tax
system.”

Dexter pointed to Article IV, § 3, which identified the powers granted to the
 Commission. These powers did not have any compulsory effect on states or taxpayers,
but rather these were powers that allowed the Commission to “advise and to make
recommendations to the party states.” Id. at 9. As to the Commission’s authority to
adopt “uniform regulations” administering various types of uniform taxes in the
States, Dexter made clear that these regulations had no effect unless individual states
enacted them in accordance with the respective states’ laws. Id., p 9.

Turning to other Compact language, Dexter acknowledged that Articles [1I and
IV allowed interstate taxpayers options, including the election to choose the Compact’s
apportionment formula. But he also noted that these Articles contain the “provisions
of the Uniform Division of Income for Tax Purposes Act (UDIPTA) promulgated by the
National Conference of Commissioners on Uniform State Laws.” Id., p 8. Dexter
identified these Articles and the option in Article ITI § 2 as “essentially uniform acts”
that “could be adopted by any state independently of any compact even though it has
been specifically devised for the Compact.” Id. at 8. Similarly, he characterized

Article V as a uniform act that did not confer any State power to the Commission. Id.

Summarizing these points, he wrote:
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An examination of the provisions of the Compact thus indicates it is a
package of arrangements which traditionally have been used,
independently of any formal compact, to further interstate uniformity
and cooperation, such as uniform or reciprocal acts. It creates a body of
state tax official to make advisory recommendation with respect to
statutory or administrative changes. All of these things recommended by
the Commission may be put into operation only by the individual states
themselves, acting either through their legislatures or their individual
tax administrators. [Ex 2, p 11.]

Dexter also questioned whether the Compact was an “agreement or compact” at
all. Ex 2, p 23. He observed that the label “Compact” was not controlling; states are
free to join or withdraw from the Compact at will; and the Compact’s operative
provisions “are merely reciprocal arrangeﬁlents among the party states for their
mutual benefit in administering their tax laws ag applied to multistate-multinational
businesses.” Ex 2, p 23. The Compact’s “only added feature is cooperative
administration of uniform state legislation which has never hinted as constituting a
binding compact or agreement by the states participating in such cooperation
administrative action.” Id.

e. The United States Supreme Court adopts Mr. Dexter’s
characterizations of the Compact.

In United States Steel, the Supreme Court concurred with Dexter’s views
regarding the Compact and the Commission in its analysis of whether the Compact
violated the Compact Clause. The Court referred to the Compact as a model law, 434
US at 456, n 5, and that the Commission acts in an advisory capacity, Id. at 457.
Member states “retain complete control over all legislation and administrative action

affecting the rate of tax, the composition of the tax base (including the determination
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of the components of taxable income), and the means and methods of determining tax
liability and collecting any taxes determined to be due.” fd.

Most significantly, the Compact does not result in “any delegation of sovereign
power to the Commission,” and each state is free to withdraw at any time. 434 US at
473. Given this, it should be no surprise that the Supreme Court never stated that
the Compact was a binding interstate compact (and even if the Court had done so, that
would not answer the independent question whether the Compact so construed would

violate article 9, § 2 of Michigan’s Constitution).

f. Analyzed as a matter of State law, the Compact lacks
indicia of a binding contract.

As noted above, the Compact contains no express or implied language that
satisfies the vital consideration for whether a uniform or model law is a contractual
compact. ANortheast Bancorp, 472 US at 175; Broun on Compacts, Appellant’s Attach
CC, p 14. Even IBM agrees that the United States Steel Court held that through the
Compact the member states did not delegate their sovereign powers to the
Commission. (Appellant’s Br on Appeal, p 31.) Furthermore, silence on whether
Michigan ceded sovereignty is construed to mean that Michigan did not do so.
Tarrant, 133 S Ct 2120, 2132.

Similarly, nothing in the Compact grants the Commission authority to
administer Michigan’s tax laws or limit their reach. The Compact does not cede or
limit the State’s jurisdiction to tax revenues, income, gross receipts earned, value-
added created, or business activities conducted, within Michigan’s borders.

Correspondingly, the Compact does not allow other states to expand their taxing
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jurisdiction within Michigan’s borders. Tarrant, 133 S Ct at 2133-2134 (“compacts
feature Ianguage that unambiguously permits signatory States to cross each other’s
borders to fulfill obligations under the compacts,” in addition for providing “for the
terms and mechanics of how such cross-border relationships will operate, including
who can assert such cross-border rights.”) See also Northeast Bancorp, 472 US at 175
(most importantly, compact contracts typically require a reciprocation of regional
jurisdiction.) Critically, there is also no express or implied language limiting a
successive Michigan Legislature from amending, modifying, or repeaﬁng any portion
of the Compact.

Consistent with the Compact’s non-binding language, numerous states have
picked and chosen portions of the Compact to implement. For example, Article I1X was
never implemented based on the State of California’s objection to it and conditioning
its continued membership on that Article’s rules never being implemented.
(Appellant’s Attéch DD, p 2 and footnote 2, MT(C’s 40th Anniversary—A Retrospective,
Eugene Corrigan, 45 State Tax Notes p 529, August 20, 2007.) In Colorado, that
State’s legislature repealed Article III in 2009. (Appellee’s Ex 3.) Yet, according to
the Commission’s website [http://www.mtc.gov/AboutStateMap.aspx], Colorado
remains a Compact member in good standing with the Compact and Commission.

Buttressing these points is the Commission’s amtcus briefs both in the Court of
Appeals in this case, and its filing in Gillette Co v Cal Franchise Tax Bd, 209 Cal App
4th 938; 147 Cal Rptr 3d 603 (2012). The Commission explained that the Compact
members through their course of performance in migrating away from allowing the

Article I1I, § 1 election demonstrate member states’ interpretation of the Compact as
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providing flexibility. Such historical unilateral action by Compact members
establishes that the Compact is not a rigid binding contract that was meant by them to
create enforceable contract obligations against each other. (Appellee’s Ex 4.) Indeed,
the party states’ “conduct under the Compact” and their “course of performance under
the Compact is highly significant’ evidence of [their] understanding of the Compact’s

| terms.” Tarrant, 133 S Ct at 2135 (quoting Alabama v North Carolina, 560 US at
;1305 Ct 2295, 2317 (2010)).

Finally, there is article 9, § 2, which forbids the Michigan Legislature from
surrendering, suspending or contracting away the power of taxation. (See Tarrant,
133 S Ct at 2133, for the proposition t;hat party states draft compacts with other laws
and rules of construction in mind.) If the Compact, in general, and Article 111, §
1Error! Bookmark not defined., in particular, is a binding contractual provision,
then that means the Michigan Legislature unconstitutionally ceded sovereignty to tax
multistate businesses, and plainly surrendered the power to tax to some other person.

Use of the general term “person” 1s intentional in the above sentence because it
highlights another problem for anyone who argues that the Compact is a binding
contract. Everyone agrees that no state through the Compact ceded sovereignty over
taxation of multistate businesses to the Commission. Slo to whom would Michigan or
any member state have ceded sovereignty to with respect to taxation of multistate
businesses? Other member states, individually, or as a collective group but not as the

Commission? To taxpayers? The obvious and correct answers are neither and to no

one.
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As to the former, there 1s no language in the Compact suggesting that fact.
Plus, no other individual state is impacted by whether Michigan enacted the Compact,
nor by whether Michigan enforces the Compact in Michigan. The reason is that the
Compact as enacted into Michigan law fails to grant other states cross-border
jurisdictional tax authority in Michigan and places no limits on Michigan’s taxing
authority. Similarly, no other member-states granted Michigan cross-jurisdictional
tax authority within those other member states’ borders.

As to the latter, it takes no citation to law to support the proposition that the
Legislature cannot delegate, let alone surrender, its powers of taxation to private
persons.

Lastly, the power to define, amend, modify, or repeal apportionment formulas is
intimately intertwined with the power to control legislation and administrative action
affecting the rate of taxation, the composition of the tax base, and the means and
methods of determining tax liability. As they relate to multistate businesses,
apportionment formulas ultimately determine the apportioned tax base subject to tax.
That is the reason for their existence—to ensure that of the income of a multistate
business, earned both within a taxing jurisdiction and outside of it, only that portion
fairly attributable to the taxing jurisdiction is subject to tax. Exxon Corp v Dep’t of
Revenue of Wisconsin, 447 US 207, 219, 223 (1980). If the Legislature had bound itself
by contract to grant either other states or private taxpayers the power to elect the
three-factor Compact formula, then it contracted away the power of taxation in

violation of Const 1963, art 9, § 2.
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II. The Multistate Tax Compact is either harmonized within §1301 of the
Michigan Business Tax Act, MCL 208.1301, or the Act repealed by
implication Article III (1) of the Multistate Tax Compact.

A.  Standard of Review
This Court reviews de nove reviews constitutional issues and 1ssues of statutory
construction. Studier v Michigan Public Schools’ Employee Retirement Board, 472

Mich 642, 649; 698 NW2d 350 (2005).

B. Analysis
1. The Compact and Business Tax Act can be harmonized.

Treasury has continually argued as its primary position on this issue that
implied repeal is an alternative if the two statutes cannot be harmonized. Treasury
has also continually argued that the election provided for in the Compact can be
harmonized into the Business Tax Act under the Act’s apportionment-relief provision.
MCL 208.1309. That position was taken because of two rules.

First, repeals by implication are disfavored. City of Kalamazoo v KTS
Indusiries, 263 Mich App 23, 36; 687 NW2d 319 (2004) (quoting Wayne County
Prosecutor v Department of Correclions, 451 Mich 569, 576-577; 548 NW2d 900 (1996),
and citing House Speaker v State Administrative Board, 441 Mich 547, 562; 495 NW2d
539 (1993)). As a result, repeals by implication will not be found “if any other
reasonable construction maybe given to the statutes,” including reading “in pari
material two statutes that share a common purpose or subject,” even though the two

statutes were enacted at different times “and contained no reference to one another.”

Id. at 36-317.
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Second, application of standard rules of statutory construction require the
presumption that the Legislature was aware of the Compact when it enacted the
Michigan Business Tax Act, Lenawee County Gas & Electric Co v Adrian, 203 Mich 52,

| 64; 176 NW 590 (1920}, and where two statutes touch upon the same sub;'ject matter,
the newer, more specific statute controls over an older, general statute. Frame v
Nehls, 452 Mich 171, 176 n 3; 550 NW2d 739 (1996). The Business Tax ActError!
Bookmark not dgfined. contains unambiguous language that mandates using the
sales-factor-apportionment formula, and the Act was more recently enacted and
specifically applies to its tax components for apportionment purposes. On those bases,
the Business Tax Act controls over the Compact. City of Kalamazoo, 263 Mich App at
35 (citing Slater v Ann Arbor Public Schools Bd of Ed, 250 Mich App 419, 435; 648
NW2d 205 (2002)).

Treasury continues to assert that the Compact can be harmonized into the
Business Tax Act based on the authority granted to Treasury, in the Business Tax Act
and the Compact, to unilaterally require any taxpayer to use a different
apportionment formula. MCL 205.581, art IV(18). The Compact provision expressly

provides that:

If the allocation and apportionment provisions of this article do not fairly
represent the extent of the taxpayer’s business activity in this state, the
taxpayer may petition or the tax administrator may require in respect to
all or any part of the taxpayer’s business activity, if reasonable:

(a) Separate accounting;
{b) The exclusion of any one or more of the factors;

(c) The inclusion of 1 or more additional factors which will fairly
represent the taxpayer’s business activity in this state; or
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(d) The employment of any other method to effectuate an equitable
allocation and apportionment of the taxpayer’s income.

The Business Tax Act contains a similar provision MCL 208.1309(1).

When the Legislature enacted the Business Tax Act, it mandated the
application of that Act’s sales-factor-apportionment formula. As a result, Treasury
was legislatively commanded to determine and require that only the Act’s sales-factor-
apportionment formula fairly represented a taxpayer’s business activity in this State.
Thus, all other formulas (such as the Compact’s) failed to fairly represent any
taxpayer’s business activity in this State unless the taxpayer petitions and proves
entitlement to use a different formula. MCL 208.1309.

In addition, the Legislature’s use of the phrase as “otherwise provided” in MCL
208.1301(1) incorporates by reference the Business Tax Act’s apportionment relief
procedure by which a taxpayer petitions Treasury for permission to use “any other
method” that would “effectuate an equitable allocation and apportionment of the
taxpayer’s tax base.” MCL 208.1309(1)(c) and (2). The only alternate means of
apportionment are expressly restricted to “as otherwise provided in this act. . .”

MCL 208.1301. The Compact is outside the Michigan Business Tax Act and its three-

factor formula is only available after a taxpayer satisfies the requirements of MCL

208.1309.

2. Alternatively, the Business Tax Act repealed by implication
the Compact’s election provision.

If the Compact election cannot be harmonized into the Business Tax Act, then it
must be held repealed by implication. “This Court has held that repeal may be
inferred in two instances: 1) when it is clear that a subsequent legislative act conflicts
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with a prior act, or 2) when a subsequent act of the Legislature clearly is intended to
occupy the entire field covered by a prior enactment.” House Speaker v State
Administrative Bd., 441 Mich 547, 563; 495 NW2d 539 (1993) (citing Washtenaw Co
Rd Comm’rs v Public Service Comm, 349 Mich 663, 680; 85 NW2d 134 (1957)).

The State of Michigan enacted the Compact effective July 1, 1970. The
Compact’s three-factor apportionment formula applies only to income taxes, assuming
a state ever enacts one. It was never really applicable in Michigan from the date of
Compact’s enactment because the Income Tax Act of 1967 contained the same three-
factor-apportionment-formula framework, and then the Single Business Tax Act
during its 30 plus year history was not an income tax that fell within the Compact’s
application. Trinova v Dep't of Treasury, 433 Mich 141; 445 NW2d 428 (1989). The
Single Business Tax Act also contained the same three-factor-apportionment-formula
framework. Id., at 151-152.

The Business Tax Act by its express and unambiguous language makes its
sales-factor-apportionment formula the mandated exclusive formula that precludes
any other formula. Section 1301(1) of the Act, MCL 208.1301, states:

Except as otherwise provided in this act, each tax base established under

this act shall be apportioned in accordance with this chapter [3
Apportionment and Allocation of Tax Base.]

Immediately thereafter, in subsection 2, MCL 208.1301(2), the Legislature

again made clear that the Business Tax Act’s sales-factor-apportionment formula must

be used:

Each tax base of a taxpayer whose business activities are subject to tax
both within and outside of this state shall be apportioned to this state by
multiplying each tax base by the sales factor calculated under section
303. [MCL 208.1303 (emphasis added).]
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The Business Tax Act uses the term “shall” to mandate use of the sales-factor-
apportionment formula. MCL 208.1301Error! Bookmark nét defined.(1). “The use
of the word ‘shall’ indicates a mandatory and imperative directive.” People v Lown,
488 Mich 242, 278; 749 NW2d 9 (2011).

While it is true that the Compact Also uses the word “shall” to require a
taxpayer to apportion business income pursuant to the Compact’s formula, this use of
the word shall is not relevant. MCL 205.581, Article 1V, (2), and (9). The reason is
that the place of and use of that “shall” in the Compact only applies if a taxpayer is
able to make a valid election, pursuant to Article 111, (1). The issue here is whether
the election in Article ITI, (1) is available at all.

Furthermore, the Legislature was presumably aware of the CompactErrox!
Bookmark not defined. at the time the Business Tax Act was passed in 2008. And
the Legislature’s express intent in the language of §1301 and 1309 was to provide an
exclusively different apportionment formula and apportionment relief procedure than
that provided in the Compact.

All of this makes clear that the two statutes are irreconcilable opposites as to
the 1ssue of which apportionment formula is applicable to the Business Tax Act’s tax
components. Consequently, the first prong for implied repeal is satisfied. House
Speaker, 441 Mich at 563.

Applicable to the alternative, second prong of that rule, whether the subsequent
legislation occupies the field of the subject area, is the doctrine of last enactment. That

doctrine holds that existing statutory enactments cannot be a bar to further exceptions
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set forth in subsequent, substantive enactments. Pittsfield Charter Twp v Washtenaw

County, 468 Mich 702, 713; 664 NW2d 193 (2008) (citing Old Orchard by the Bay Assoc

v Hamilton Mut Ins Co, 434 Mich 244, 257; 4564 NW2d 73 (1990)). The doctrine’s

premise is that the Legislature is aware of the existence of the law in effect at the time

of its enactments and recognizes that one Legislature cannot bind the power of its

successors. Id. The Compact having been enacted in 1970, it must yield to the

Business Tax Act enacted in 2008.

In addition, a comparison of the different statutes’ features establishes that the

Business Tax Act was intended by the Legislature to occupy the field of business

taxation of persons engaging in business activity in the State. The Act:

comprehensively defines some 30 plus relevant terms,

states the specific levy,

specifies the rate of tax on its each of its tax components,
sets forth exemptions from taxation,

specifies treatment of different types of persons engaging in business activity in
this State,

mandates the use of a particular apportionment formula to the Act’s tax
components,

defines its particular formula (sales-factor) and other relevant terms,

provides a specific mechanism and standards for obtaining an opportunity to
use a different apportionment formula,

specifies credits available to persons; specifies the administration of the tax by
Treasury including the promulgation of regulations,

includes construction of the Act in relation to the General Revenue Act,

incorporates the Revenue Act’s various provisions for audits, issuing
assessments, and procedures to appeal Treasury determinations,
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¢ authorizes promulgation of rules and forms,

e gpecifies the cumulative nature of the Business Tax Act in addition to all other
taxes,

e provides for the preparation and publishing of statistics regarding the Act,

and address matters concerning preparation of tax returns and tax payments as
well as the disposition of tax proceeds.

In contrast, the Compact is an older, general model or uniform law that has some
comparable provisions to those found in a comprehensive statute but that also lacks
lmany features one would expect to find in a comprehensive tax statute. The Compact
does not provide for exemptions, or credits against an income tax. The Compact also
does not specify a tax rate or tax levy. It does not define its relationship with other
taxing laws of the State. And it does not contain procedures and mechanisms for
challenging Treasury’s application and determinations of the Compact with respect to
a given taxpayer. |

IBM’s arguments to the contrary are unavailing.

First, the timing of the 2011 amendment to the Compact, coinciding with the
amendment to the Individual Income Tax Act of 1967, makes the former amendment
irrelevant for consideration here. Since 1970, the Compact was amended only one
time, effective May 25, 2011. 2011 PA 40. The amendment to the Compact,
retroactive to January 1, 2011, mandates the use of the Business Tax Act’s
apportionment and allocation provisions for any taxpayer subject to the Act. 2011 PA
40.There is no legislative analysis explaining why the Legislature chose to amend the

Compact retroactive to January 1, 2011. But it is important to note that 2011 PA 40
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also similarly amended the Compact in reference to the Income Tax Act of 1967, MCL
206.1 et seq. Article 111 (1), MCL 205.581.

The reason that reference in the amendment of the Compact is important 1s
because the Income Tax Act of 1967 was contemporaneously amended by 2011 PA 38,
which simultaneously and effectively replaced the Michigan Business Tax Act. Public
Act 38 amended the Income Tax Act to, among many other changes in creating a new
corporate income tax, require a person to apportion business income based on a sales-
factor-apportionment formula beginning after December 31, 2010. MCL 206.115(2).

Further, House Bills 4361 and 4479 that became 2011 PA 38 and 2011 PA 40,
respectively, starting on May 25, 2011, coincided through the legislative process up to
enrollment, although they had different effective dates.2 The relatedness of the
gubject matter, the timing of the House Bills proceeding through the legislative
process, and no discussion for choosing the retroactive date in 2011 PA 40, strongly
suggest that this was merely a minor housekeeping matter for purposes of consistency
in the transition from the Act to the Income Tax Act, as amended.  These facts
strongly support the conclusion that the Legislature never intended that the
Compact’s apportionment formula apply to either the Act or the Income Tax Act of
1967, as amended. In other words, the Legislature finally, for other reasons related to
the Income Tax Act, got around to doing expressly what it had already done impliedly.

Second, the Senate Fiscal Agency’s analysis IBM cites does not support its

posttion and is not part of any rule of statutory construction to discern legislative

2 2011 PA 39, also coincided through the legislative process starting May 25, 2011.
This statute effectively repealed the Act except as to those taxpayers eligible to
continue filing MBT returns claiming previously granted credits.
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intent and so should be ignored. The same holds true for revenue projections. Such
projections don’t determine legislative intent. They simply answer the financial
question: if X is not allowed or is allowed by law, what are the Y revenue
ramifications?

Third, concluding that the Business Tax Act impliedly repealed the Compact
election does not violate Const 1963, art 4, § 25. It is well established that
modification or amendment by implication is permissible without running afoul of
Const 1963, art 4, § 25, where the new act is complete in and of itself and does not
seek to amend another act by reference to its title. In re Advisory Opinion re
Constitutionality of 1972 PA 294, 389 Mich 441; 208 NW2d 461 (1973).

The reason is that, “Ja]n act thus complete within itself, even though repealing
by implication another statute, is not one of the evils sought to be prevented by art 4, §
25 and 1s thus not a violation of that constitutional provision.” Charter Township of
Meridian v East Lansing, 101 Mich App 805; 808-809; 300 NW2d 703 (1980) citing In
re Wright, 360 Mich 455; 104 NW2d 509 (1960); Washtenaw County Road Comm’'rs v
Public Service Comm, 349 Mich 663; 85 NW2d 134 (1957); Lafayette Transfer &
Storage Co v Public Utilities Comm, 287 Mich 488; 283 NW 659 (1939); Spillman v
Weimaster, 275 Mich 93; 265 NW 787 (1936); People v Marxhausen, 205 Mich 559; 171
NW 557 (1919), People v Daily, 178 Mich 354; 144 NW 890 (1914); People v Walter
Johnson, 85 Mich App 654, 659-660; 272 NW2d 605 (1978).

The Business Tax Act and its implied repeal of the élection does not violate the

purposes for which the constitutional provision was designed and therefore even

27




though the Compact was not immediately republished, the Business Tax Act does not
violate the Constitution. People v Koon, 494 Mich 1, 9; 832 NW2d 734 (2013).

Finally, the case of Nalbandian v Progressive Mich Ins Co, 267 Mich App 7, 18;
703 NW2d 474 (2005), actually supports the conclusion that the Business Tax Act and
§1301 does not contravene the Constitution. To begin, it must be remembered that in
tax law there is an especially strong presumption of constitutionality. In re Request
for Aduvisory Opinion Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 307-
308; 806 NW2d 683 (2011), citing Taylor v Smithkline Beecham Corp, 468 Mich 1, 6;
658 NW2d 127 (2003) (“Statutes are presumed to be constitutional, and courts have a
duty to construe a statute as constitutional unless its unconstitutionality is clearly
apparent.”).

Morxeover, the Court of Appeals in Nalbandian stated that this Court’s holding
in Alan v Wayne County, 388 Mich 210; 200 NW2d 628 (1972), governs the application
of Const 1963, art IV, § 25, 267 Mich App at 11. The Alan Court cited and quoted
approvingly the dissenting opinion in People v Stimmer, 248 Mich 272, 293; 226 NW2d
899 (1927):

The character of an act, whether amendatory or complete in itself, is to be

determined [. . .] by comparison of its provisions with prior laws left in

force, and if it is complete on the subject with which it deals it will not be

subject to the constitutional objection, but if it attempts to amend the old

law by intermingling new and different provisions with the old ones or by

adding new provisions, the law on that subject must be regarded as

amendatory of the old law and the law amended must be inserted at

length in the new act. Nalbandian, 267 Mich App at 11-12, citing and
quoting Alan, 388 Mich 278-279.

The Business Tax Act and §1301 do not seek to amend the Compact by

intermingling new provisions with old ones in the Compact or to amend the Compact
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by adding new provisions. Instead, the Business Tax Act and §1301 are complete in

themselves and constitutional.

3. The Michigan Business Tax Act does not impair any IBM
contractual rights.

Federal and state constitutions prohibit a state from enacting laws that
interfere with preexisting contractual relationships. Fun N’ Sun v State (In re
Certified Question), 447 Mich 765, 777; 527 NW2d 468 (1994). A three-prong test is
applied to determine if a State law impairs obligations of contract, and the first prong
1s dispositive here: “whether the state law has, in fact, operated as a substantial
impairment of a contractual relationship.” Id. at 777.

IBM does not have a contractual relationship with the State of Michigan, other
Compact members, or the Multistate Tax Commission. No fair reading of the Compact
language establishes that IBM was a party to the Compact or an intended third party
beneficiary. In addition, IBM does not have any vested rights via the Compact.

This Court has long observed that any statute in which the Legislature does not
covenant not to amend or repeal grants no vested rights which upon amendment or
revocation are impaired. Id. at 777 (quoting Franks v White Pine Copper Div, 422
Mich 636, 654; 375 NW2d 715 (1985)). The Compact falls squarely within this rule. It
contains no words that covenant that the Legislature will never amend or repeal it.

In addition, taxpayers have no vested rights in a tax statute or in the

continuation of a tax law. In re Request for Advisory Opinion Regarding
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Constitutionality of 2011 PA 38, 490 Mich at 324 (quoting Detroit v Walker, 445 Mich
682, 703; 520 NW2d 135 (1994), citing Ludka v Dep’t of Treasury, 155 Mich App 250,
260; 399 NW2d 490 (1986); and United States v Carlton, 512 US 26, 33; 114 S Ct 2018;
129 L Ed 2d 22 (1994)).

Here, IBM was not a party to the Compact. And it has no claim as a third-party
beneficiary. For IBM to be a beneficiary with a vested interest in a contract, Michigan
must have “undertaken to give or do or refrain from doing something directly to or for
said person.” MCL 600.1405(1). But Michigan never made such a commitment to IBM
or any other party. Indeed, by enacting article 9, § 2 of the Michigan Constitution, the
People of Michigan have forbidden the State from making any such promise with
respect of taxes.

IBM explains the congressional efforts that caused State Tax Administrators
alarm prompting creation of the Commission. Those Administrators were alarmed
that if they failed to draft a compact establishing some uniformity across taxing
jurisdictions, that Congress would enact federal law that would intrude deeply into the
historic states power to tax within their respective jurisdictions. But the Compact was
never about Michigan promising to do something or refrain from doing something for
taxpayers’ benefit. No multistate business can claim that it has a vested right in the

Compact as an intended third party beneficiary under MCL 600.1405.

4, IBM’s contracts-clause argument is barred by the
applicable 90-day statute of limitations.

The argument that the Revenue Act’'s 90-day statute of limitations, MCL 205.1

et seq., 205.27a(6), bars IBM’s argument was not presented in the Court of Claims
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because IBM never asserted in that Court that the Multistate Tax Compact is a
contract that could not be amended, modified, or otherwise repealed without violating
the Contracts Clause. But if the Court is going to consider IBM’s unpreserved
argument, then it should also consider the limitations bar. The Court has the
inherent power to review an issue not raised in the trial court when there are
compelling circumstances to avoid a miscarriage of justice. Napier v Jacobs, 429 Mich
222, 223; 414 NW2d 862 (1987).

There are no facts in dispute as to the tax year at issue (2008) or when IBM
filed its annual MBT return (December 23, 2009). Thus, validity of this argument as a
defense to IBM’s constitutional claim is a legal issue capable of review.

The manner in which IBM raised its constitutional issue in the Court of Appeals
for the first time prevented Treasury from fully vetting IBM’s issue with all available
defenses, and if not addressed by this Court now the result would be a miscarriage of
justice. The Legislature requires persons raising constitutional claims against the
validity of a taxing statute to do so within 90 days after the filing of a return, and with
good reason: constitutional challenges to the validity of tax statutes present the
possibility of undermining the State’s fiscal integrity. Taxpayers Allied for
Constitutional Taxation v Wayne County, 450 Mich 119, 126; 537 NW2d 596 (1995).

The Revenue Act, MCL 205.1 el seq., imposes a 90-'day limitations period for
seeking a refund of taxes based upon the validity of a tax law based on the laws or
constitution of the United States or the Michigan Constitution:

Notwithstanding the provisions of subsection (2), a claim for refund based

upon the validity of a tax law based on the laws or constitution of the
United States or the state constitution of 1963 shall not be paid unless
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the claim is filed within 90 days after the date set for filing a return.
[MCL 205.27a(6).]

IBM filed its Michigan Business Tax Annual Return for the 2008 tax year on
December 23, 2009. It filed its Complaint seeking a tax refund on March 16, 2011.
IBM asserts that the Compact is a contract and that the Act impairs an obligation of
contract in violation of the Contract Clause. It raised the claim for the first time in
2012 at the Court of Appeals. To be timely, IBM was required to have filed its
Complaint within 90 days after December 23, 2009. Having failed to do so, IBM’s
constitutional challenge is barred. For that reason alone, IBM’s Contract Clause

argument should be rejected.

III. The modified gross receipts component of the Business Tax Act is not
an income tax under the Compact.

A. Standard of Review
This Court reviews de novo constitutional issues and issues of statutory
construction. Studier v Michigan Public Schools’ Employee Retirement Board, 472

Mich 642, 649; 698 NW2d 350 (2005).

B. Analysis

If the modified gross receipts tax component of the Business Tax Act is, as IBM
argues, an income tax or a tax measured by income, then it ultimately
unconstitutionally doubly taxes the same income that forms the business income tax
component of the Business Tax Act. C F Smith Co v Fitzgerald, 270 Mich 659; 259
NW 352 (1935); Ameritech Publishing Co v Dep’t of Treasury, 281 Mich App 132; 761

NW2d 470 (2008).
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The analysis must start with again observing that statutes are presumed
constitutional and courts are duty bound to construe them so, Taylor v Smithkline
Beecham Corp, 468 Mich 1, 6; 658 NWZd 127 (2003); the courts exercise their power to
declare law unconstitutional with extreme caution, Phillips v Mirae, Inc, 470 Mich
415, 422; 685 NW2d 174 (2004); every reasonable presumption must be indulged in
favor of the validity of the act, Phillips, 470 Mich at 423; and Catepillar, Inc v Dep’t of
Treasury, 440 Mich 400, 413; 488 NW2d 182 (1992), there is an especially strong
presumption of constitutionality with respect to taxing statutes.

Furthermore, the cardinal rules of statutory construction of a Michigan statute
begin with ascertaining and giving effect to the legislative intent. Howard Pore, Inc v
State Commissioner of Revenue, 322 Mich App 49, 58; 33 NW2d 657 (1948). If the
statute is clear and unambiguous judicial construction or interpretation is not allowed.
Lorenz v Ford Motor Co, 439 Mich 370, 376; 483 NW2d 844 (1992) citing Dussia v
Monroe County Employee Retirement System, 386 Mich 244, 248-249; 191 NW2d 307 |
(1971). If construction is necessary then determining and giving effect to legislative
intent is accomplished by applying the ordinary and plain meaning of the words
employed by the Legislature. Lorenz, 439 Mich at 376-377, citing Town & Country
Dodge, Inc v Dept’ of Treasury, 420 Mich 226, 240; 362 NW2d 618 (1984). Further the
reasonable congtruction given a statute must be done in view of the purpose and object
sought to be accomplished by the Legislature. Lorenz, 439 Mich at 377, citing Willis v
Iron County Bd of Canvassers, 183 Mich App 797, 801; 455 NW2d 405 (1990).

The modified gross receipts tax component is imposed on a taxpayer’s modified

gross receipts tax base. MCL 208.1203(1). In no uncertain terms, the Legislature
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stated that this component 1s imposed “upon the privilege of doing business and not
upon tncome or property.” MCL 208.1203(2). (Emphasis added).

The Legislature’s stating expressly and unambiguously that the modified gross
receipts tax is not on income should end further inquiry. MCL 208.1203 (2). But
additional support is found in other express language defining the calculation of the
modified gross receipts tax base.

In evaluating the other language of the modified gross receipts tax component,
the Court must bear in mind that deciding when a particular tax statute becomes an
mcome tax is a moving target—that is really a policy decision made by the
Legislature.

For example, IBM cites the Compact’s definition of “gross receipts tax”. That
definition states such tax measures the volume of business “in terms of gross receipts
or in other terms, and in the determination of which no deduction is allowed which
would constitute the tax an income tax. (Appellant’s Br on Appeal, p 44.) That
definition begs the question: At what point is there one to many deductions that
convert a gross receipts tax into an income tax? IBM posits the bright line that “only
deductions which would NOT make it an income tax, i.e., any deduction must be
specifically and directly related to a particular transaction.” Id., at 456. The fallacy in
IBM’s bright line is that a legislature possibly could draft so many deductions related
to specific transactions that a gross receipts tax is converted into an income tax.
Choosing that point would be arbitrary and delve into legislative policy choices, which

the Court has stated it will not review. Deiroit Edison Co v Dep't of Revenue, 320 Mich

506, 514; 31 NW2d 809 (1948).
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Concomitantly, the Court must also recognize that IBM incorrectly attempts to
define the modified gross receipts tax by what the Compact defines as aﬂ income tax.
Deciding what the modified gross receipts tax is, is an independent inquiry because by
its structure, function, and features it is either an income tax or it is not. The decision
by the Bankruptcy Co_urt Eastern District of Michigan, Southern Division, in In re
Greektown Holdings, LLC, et al, Case No. 08-53104, entered May 16, 2013,
notwithstanding. This issue was prematurely decided by that Court and it should have
abstained from deciding a pure State law question of first impression. Furthermore,
the decision was wrong in its determination that even though the modified gross
receipts tax is intended by the Michigan Legislature to be a gross receipts tax, it
possibly could be a tax measured by income because of its deductions and exclusions
with the result that it is a tax measured by income. (Appellee’s Ex. 5.)

Turning to the other language of the Business Tax Act, the modified gross
receipts tax base is calculated from a taxpayer’s gross receipts less purchases from
other firms hefore apportionment under the Act. MCL: 208.1203(3). The Act defines
“eross receipts” to mean “the entire amount received by the taxpayer from any activity
whether intrastate, interstate, or foreign cbmmerce carried on for direct or indirect
gain, benefit, or advantage to the taxpayer or to others,” subject to certain specified
exceptions. MCL 208.1111(1).

There are amounts excluded from gross receipts including amounts received in
an agency capacity for a principal for any of several purposes: proceeds less gain from
disposition of certain property to the extent gain was included in federal taxable

income; insurance proceeds and proceeds from certain types of transactions
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characterized as loans involving automobile manufacturers; other types of
manufacturers; and mortgage companies. MCL 208.1111. After computing gross
receipts, as defined in MCL 208.1111(1), a taxpayer computes its modified gross
recelpts tax base by subtracting from gross receipts purchases from other firms. MCL
208.1203 (3).

The “less purchases from other firms” deduction is not a general business
deduction that seeks to determine net income. Rather, it refers to specific and limited
costs incurred during a tax year for inventory, depreciable assets, and materials and
supplies, to the extent not included in inventory or depreciable assets. MCL
208.1113(6). Importantly, the “less purchases from other firms” deduction does not
generally allow the deduction of purchases of services or the payment for labor, which
often are reflected in net income determinations. While many of these adjustments
Wefe lobbied for and codified, the Legislature was clear in expressing its intent that
the modified gross receipts tax base was not a tax on income. Indeed, the Legislature
unequivocally did not intend to create a duplicative business income tax component on
top of the already existing business income tax component set forth in the Act.

The plain language of MCL 208.1203(2) 1s sﬁpported by the analysis of two
professors of law in an article published in the Wayne Law Review, when they
observed that the modified gross receipts tax is best viewed as an innovative form of a
“value added tax” (VAT) similar in nature to the Single Business Tax Act. (Defs Br in
Supp of Summ Disposition, Attach. B, A Policy Analysis of Michigan’s Mislabeled

Gross Receipts Tax, 53 Wayne L. Rev. 1283, 1290 and 1293 (Wintex, 2007)).
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Those authors’ comparison of the modified gross receipts tax to a VAT is
confirmed by another article prepared by Steven M. Bieda, a former member of
Michigan’s House of Representatives, who, as a House Representative, participated in
the formulation of the legislation that would become the Act. In Facing the Challenge
of Replacing the Single Business Tax: The Development and Evolution of the Michigan
Business Tax, 53 Wayne L. Rev. 1149 (Winter 2007), Mr. Bieda explained that one of
the controversies regarding selecting the tax base for the modified gross receipts tax
was that the Act's definition of gross receipts drew heavily from language used in the
former SBTA defining “gross receipts” and thus the modified gross receipts tax looked
very similar to then soon to be repealed SBTA. 53 Wayne L. Rev at 1189, and 1218-
1219. (Defs Br in Supp of Summ Disposition, Attach C.)

Furthermore, the fact that the modified gross receipts tax is not a “true” or
“pure” gross receipts tax that does not permit any deductions, does not alter the
analysis of its nature. The SBTA was a “modified” value added tax and that fact did
not change its nature into some other type of tax even after a detailed analysis by
United States Supreme Court in Trinova v Michigan Department of Treasury, 498 US

358; 111 SCt 818; 112 LEd2d 884 (1991).3

3 Similar to Professors McIntyre and Pomp, the Supreme Court stated that a value
added tax “differs in important respects from a corporate income tax. A corporate
mcome tax 1s based on the philosophy of ability to pay, as it consists of some portion of
the profit remaining after a company has provided for its workers, suppliers, and other
creditors. A VAT, on the other hand, is a much broader measure of a firm's total
business activity. Even if a business entity is unprofitable, under normal
circumstances it adds value to its products and, as a consequence, will owe some VAT,
498 US at 363-364. Ultimately, the Supreme Court held that the SBTA was a value

added tax, albeif modified.

2
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The modified gross receipts tax is not an income tax by its operation. This tax
does not operate as an “income tax” because it does not start with gross iﬁcome and
then allow for deduction of all “expenses” from gross income to arrive at net income, as
the Compact’s definition suggests and as other income taxes allow. See 15 USC 162;
IRS Reg 1.162-1.

Similarly, the modified gross receipts tax does not start with “business income”
or federal taxable income which is the starting point for caleculating the business
income tax component of the Act. MCL 208.1105(2) and MCL 208.1109(3). Also,
unlike income taxes, the modified gross receipts tax does not allow a multitude of
typical deductions on standard business expenses such as salaries, rental expenses or
other costs of the property occupied by the business, insurance premiums, and various
other “ordinary and necessary expenses” to reach “net income.” Cf. 15 USC 162; IRS
Reg 1.162-1. Thus, it does not measure “net income” when net income is defined as
“deducting expenses from gross income,” MCL 205.581, Art 11, § 4, and therefore, it is
not an income tax.

As a result, the modified gross receipts tax does not operate like an income tax.
And, although Treasury does not propose that the modified gross receipts tax is a
value-added tax, it is more closely akin to a value-added tax than an income tax.

The tax base for the modified gross receipts tax component is gross receipts
modified by certain limited deductible purchases from other businesses. MCL
208.1111(1). It does not measure what a business has “derived” from the economy

because it does not provide sufficient deductions of business expenses to even remotely

approximate income.
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Thus, the modified gross receipts tax is not an income tax because it is not

based on net income but rather it measures business activity by its volume.

CONCLUSION AND RELIEF REQUESTED

The Compact is not a binding contract because the Legislature did not in
unmistakable terms cede sovereignty with respect to taxes to the Commission or any
other member State. In addition the Compact lacks other classic indicta of a binding
contract. Because it is not a binding contract, the Legislature was able to and did
propeﬂy amend, modify, or repeal by implication the Compact election through
enactment of the Business Tax Act. The Business Tax Act is a complete act that
occupies the field of business taxation in this State, and it expressly mandates that
only the Act’s apportionment formula may be applied to its tax components. The
modified gro-ss receipts tax component of the Business Tax Act is not an income tax or
a tax meagured by net income. This component’s structure, function, features, and
methods of caleulation establish that it 1s a modified gross receipts tax.

Accordingly, Treasury respectfully requests this Court to affirm the lower courts
by ruling the Compact is not a binding contract, that as a State law the Legislature is
free to amend, modify, or repeal it at any time, that the Business Tax Act’'s mandate to
use the sales-factor apportionment formula precludes use of the Compact’s election to
use its three factor formula, that the Business Tax Act repealed by implication the
Compact’s election, and that the modified gross receipts tax component is not an

income tax under the Compact.
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Bill Dexter was, for many years, the preeminent litigator of major tax cases on behalf of states in courts
throughout the country. In the decade from the mid-1970s to the mid-1980s, he did so from his paosition
as general counsel of the Multistate Tax Commission (MTC). It is with good reason that the MTC is
establishing a William D. Dexter Award in honor of this man, who died on December 21, 1998.

His father worked for a railroad, resulting in frequent transfers to, among other places, Des Moines,
fTowa, where Bill was born on May 13, 1921. He also followed his father to Las Vegas; to New Mexico;
and to Independence, Mo. Finding the life unpromising for their growing family, Bill's parents retumed to
their home state of Michigan to become tenant farmers near Lansing. During the Depression years, Bill




attended high school in Willlamston and then put himself through Michigan State University by doing
construction work and selling fruits and vegetables from the family farm. After spending four years in
the Navy during World War II, Bill used the GI Bill to help him through law school at the University of
Michigan. He eamed additional money by selling life insurance for several years. He started law school in
February 1946, married Mary Jane Buckley that June, and graduated in June 1948.

After a brief stint of law practice in Davenport, Towa, he began work for the Michigan Treasury iate in
1948. Meanwhile, Mary Jane started medical school at the University of Michigan in September 1946;
she graduated in June 1950. They soon moved to nearby Mason, where she practiced medicine for 17
years while raising four sons. When she completed her residency in psychiatry at a hospital in Ypsilanti
in 1973, she and Bill were ready to realize their lifelong dream of living in the Pacific Northwest, In
Olympia, Wash., Bill joined the state's Department of Revenue as an assistant attorney general and she
practiced psychiatry at the County Mental Health Center. They continued to live there, and he
continued to work from there, even after he became the MTC's general counsel.

During the years in Michigan, Bill was a workaholic, an aggressive litigator who became a master at
managing complex cases. Soon promoted to chief counsel for the revenue section of Treasury, he
litigated innumerable cases in the Michigan courts. A man who simply refused to be defeated, he is
reputed to have taken one case to the Michigan Supreme Court seven times, whereupon the court
finally ruted in his favor. '

On occasion, he could go a bit overboard in his efforts to pressure corporate taxpayers into doing what

he considered to be the right thing, He could stir resentment among opponents who were not as

convinced as he that he was right. He could even drive his friends and supporters a little crazy with his l
intensity and single- mindedness. He had tremendous energy, determination, zeal, knowledge, and

courage, and his writing, speaking, and litigation skills made him a formidable warrior. He fought for
consistent compliance with state tax laws and faimess in attribution of income among states in which .
each muitistate entity conducted business.

Not widely recognized was his willingness to cail to the attention of the states instances in which l
taxpayers were being treated inconsistently or unfairiy. At the MTC's 1980 Annual Meeting, he closed

his plea for equity and uniformity with the candid acknowledgment that "the current variety in state

income tax laws, rules and procedures cannot truly be justified either to business representatives or to ‘
students of good govemment.” In private, he would seethe at any perceived unfairness on the part of a .
state. [*1546] In the late 1950s, Bill participated with Louis Del Duca, a professor at Dickinson Law

School who was a consultant for the Pennsylvania attorney general, before the Louisiana Supreme

Court in the successful litigation of Brown-Forman Distillers Corp. v. Louisiana Collector of Revenue. /1/

This action brought him onto the stage of multistate taxation. That case and another of a similar nature

n the same court, International Shoe Co. v. Fontenot, /2/ triggered the enactment of Public Law 86-

272 in 1959. That law essentially overrode the decisions in the two cases by decreeing that an out-of- l
state retailer would not subject itseif to the income taxing jurisdiction of a state if its only activities in

‘he state consisted of soliciting orders that were sent outside the state for approval or rejection and, if
ipproved, were filled by shipment or delivery from outside the state. I

nterstate Commerce of the Committee on the Judiciary of the House of Representatives. Chaired by

ep. Edwin Willis of Louisiana, the subcommittee became known as the Willis Committee. It began its

ffort by conducting extensive hearings aimed at framing the issues to be addressed. In 1962, it

wblished two volumes that consisted of the testimony presented at those hearings. It collected l
dditional information via questionnaires, further hearings, and research, ail of which it took into

ccount in publishing its three-volume report seriaily in 1964 and 1965, It issued a fourth volume,

onsisting of its recommendations, in October 1965. The report constituted the most extensive and in-

epth analysis of interstate taxation ever produced.

’.L. 86-272, as subsequently amended, also created the Special Subcommittee on State Taxation of l

1 light of developments since that time, one must conclude that the recommendations constituted a
ighly constructive approach to the problems at hand -- an approach that, in retrospect, the states .
'ould have been wise to accept. Not having the benefits of a crystal ball, however, they opposed H.R.
1798, the bili that sought to convert those recommendations into law. /3/ The report of the

lbcommittee's 1966 hearings on that bill filled two more volumes. I




Meanwhile, Bill Dexfer was a leader among state tax administration personnel who spoke out against the
proposed legisiation, petitioned political leaders to oppose it, and made sure that their governors,
attomeys general, and -- in some cases -- their congressmen testified against it or otherwise opposed

it.

I made my first contact with Bill one moming in the mid-1960s when he and Lou Del Duca wandered into
my office with the Illinois Department of Revenue, in Chicago. They were highly agitated over the fact
that some corporate tax lawyers, led by General Motors tax attomey Donald Bames, were trying to get
the Taxation Section of the American Bar Association to support what Bill and Lou considered to be
undesirable aspects of H.R. 11798, They wanted Illinois to join the fray. Little did I realize that my
affirmative response to their recruiting effort would dramatically change my life. I quickly found myself
deeply involved in efforts to organize opposition to federal intervention in an area that we perceived as
being reserved to the states by the U.S. Constitution. Such activities ultimately led to my becoming the
first executive director of the Multistate Tax Commission.

Bill had participated extensively in the states’ creation of the MTC as well as in subsequent important
committee work for the commission. He served as the hearing officer on what became known as the
Uniform Allocation and Apportionment Regulations, promulgated by the MTC. During that process, he
espoused the philosophy that “intangible income™ such as interest, dividends, and royalties could in
many instances be considered to be "business income" that was subject to apportionment among all of
the states in which the recipient conducted its business. Formerly, such income had been considered to
be allocable solely to the recipient's state of commercial domicile. Bill's recommended apportionment
approach was incorporated into the final version of the regulations, adopted by the MTC on February
21, 1973. Those regulations have withstood court tests well, and they continue to serve as the frame .
of reference for most disputes pertaining to attribution of income among the states. But their approach
to intangible income triggered major opposition from the business community. So did the MTC's
application, in joint audits, of the unitary business principle through worldwide combined reporting.

Bill Dexter came into his own when, in 1975, he became general counsel of the MTC. By then, his was a
recognized voice of advocacy for alternatives to proposed federal Iegislation.

The idea beh;nd the MTC was that the states should cooperate with each other in responding
constructively to business complaints about the income tax treatment of entities that operated in more
than one state. Among the means for doing so was increased uniformity in the manner in which a
corporation's income was attributed among the states.

Toward that end, the Muitistate Tax Compact legislation included in its body the Uniform Division of
Income for Tax [*1547] Purposes Act (UDITPA). /4/ It aiso provided a credit against a state's use tax
for sales tax previously paid to another state on the same transaction, and it provided for the
perforrmance of joint audits by MTC auditors. (A joint audit is performed on a multistate business on
behalf of several states by an MTC auditor.} It tended to impose upon business the same consistency in
treatment from state to state the absence of which had caused the business community to complain to
Congress. This turnabout was not popular with that community. Nor was the MTC's treatment- of most
intangible income as apportionable business income and its use of worldwide combined reporting in
performing the audits. A large group of its members sued the MTC, relying upon the Compact Clause of
the Constitution in an attempt to destroy the commission. (For a review of this history, see "Why the
Multistate Tax Compact?" by James H. Peters, State Tax Notes, May 26, 1997, p. 1607; 97 STN 102-
42; or Doc 97-14410 (6 pages).) The ensuing litigation was threatening to speli disaster for the MTC

when Bill Dexter came aboard in 1975.

The MTC provided Bill with the basis and support for the promotion of his tax philosophy and for his
establishment of the validity of that philosophy in the courts. His aims and those of the states melded,
through the MTC, into a formidable force that commanded the stage of interstate tax administration
throughout the 1970s. His success provides a background for today's continuing state efforts to cope
with interstate taxation problems. This retrospecttve now seeks to recall some of the highlights of the

atter-day career of this unique man,

3ill Dexter was truly one of a kind. His adversaries sometimes considered that one to be one too many.

e lived on his own personal Cloud Nine, where legal citations, litigation ideas, and idealistic notions
yovided the backormund and sinnort Fnr hig hrillianre and faarecanece in nureninn Anre nnale \Whathar




before large audiences, a single judge in a local court, or the U.S. Supreme Court, he could and often
would reel off the full names and case numbers of a series of federal and state court opinions that -
pertained to the state tax problem at hand, and he would discuss them in learmed detail.

Bill was a teacher. For years, he spoke at seminars conducted by the MTC across the country. In one
instance he created and presented single-handed a three-day seminar for assistant attorneys general,
Its purpose was to school them in arguing state tax cases effectively before the courts. There and in
later efforts in Washington, he helped state lawyers prepare for argumentation before the U.S. Supreme
Court. He was always generous with his time and help in such instances, as he was in all other aspects
of his life. Lawyers who worked as his assistants from time to time throughout his career had a profound

respect for the quality of both the man and his work.

No one could be around Bill very long without becoming steeped in the law of state and interstate
taxation. One reason was that he never tired of the subject and that he never worried about repeating
_himself. Old-timers attending meetings at which he spoke could sometimes be heard to lament that they
had heard him before. They missed the point, which was that many others in the audience had not
been exposed to his in-depth analysis of case law. If it became old hat to some, all well and good, but
it was important to consider the needs of new students and make new converts when such

opportunities arose.

In this sense, Bill was also a preacher. He habitually not only delivered information but conveyed a
message as well -- a message of how state tax administration should be conducted. He was similarly
inclined spiritually. In 1983, he and Mary Jane parted amicably after 37 years of marriage, and he retired
from the MTC to attend a Missoun ministeral school. His stay at the school lasted less than a month.

He told me, with a sense of wonder in his voice, that the faculty there had not seemed to be interested
in his ideas. He apparently had preached to the preachers at the school, and they, not relishing such a
reversal of form, had asked him to leave. He returned to the MTC and almost immediately became

immersed once again in litigation.

If Bill could be lured from his concerns about cases that he was handling, he could be a delightful
conversationalist on a broad spectrum of subjects and activities. But such occasions were relatively
rare. He was more likely to suddenly interrupt a purely social conversation with a discourse on some
legal controversy that concemed him at the moment. In our early days together, I considered such
interruptions to be irritating and rude. I soon realized, however, that anything that did not pertain to
the legal problem at hand constituted an interruption of Bill's thinking process; that he had merely
tolerated the interruption until he could get us focused on the problem that he was pondering. Because
we usually shared that problem with him and because his success in coping with it was of vital

importance to us, we could hardly object.

i

At such times, his concentration couid be so intense that he would be almost unaware of what was
going on around him, One evening, Bill, my wife, and I were on a flatboat on the Trinity River in'San
Antonio. The boat was not much more than a raft with sides. It traveled up and down a short stretch
of the river between river-edge walkways through the "touristy" part of the city. Passengers sat facing
inboard on benches that lined the sides of the boat. The night was enjoyably wam and starry as we
lolled along the stream. I was sitting between Bill and my wife, Billie. Bill was turned our way and leaning
a bit toward the center of the boat as he directed a lengthy commentary at Biliie. His back was tumed
to a complete stranger sitting to his left. After a while, the man took out a pack of cigarettes and
started to take one out. Bill, as if he had eyes in the back of his head and without interrupting his flow
of conversation, reached back and took the cigarette. Somewhat startled, the man put another
cigarette in his mouth and pulied out a lighter. Continuing his talk, Biil took the lighter, lit what was now
his [*1548] own cigarette, and handed the lighter back to the man. The man iooked dazediy at me,
and got up and moved to another seat. Bill had never acknowledged him, nor for that matter had he
even noticed him. Later, he proved to have been completely unaware of the incident.

One of Bill's peculiarities was the way he fought his smoking habit. He did so by refraining from canying
cigarettes. It was not that he was cheap; he was, in fact, generous to a fault. It was just that he did
not know how else to limit his smoking. Yet if someone lit a cigarette in his vicinity, he never hesitated
to cadge one for himseif. He and I were once on a dais with several other people at a meeting in
Denver. Bill was to be the next speaker. In the back of a room in which some 200 people were seated,
the flash of someone's lighter signaled to Bill the opportunity to smoke. Bill got up from his chair, walked




the length of the dais and around the side of the room to the site of the lighter. Shortly, with a glint of
satisfaction on his face, he returmed to the dais, lighted cigarette in hand.

He finally did stop smoking in 1984, but his lungs were by then afflicted with the pulmonary fibrosis that
uitimately killed him. That he survived and remained so active until his death at 77 was remarkable.

Bill's intensity and dedication were the key to his innumerable successes before the courts. When he
became the MTC's general counsel in 1975, the commission was mired in litigation with 16 of the
nation's largest corporations. They had filed suit in U.S. District Court in New York, chailenging the MTC
on constitutional grounds. They claimed that the MTC was a compact organization of the type that
would be valid only if it received congressional consent.

Begun in 1972, the litigation was now at a virtual standstill. The opposition, a prominent New York law
firm, was deluging the commission and its member states with interrogatories ad infinitum, and the
MTC's mounting legal fees were devouring its financial resources. When Bill, representing the state of
Washington, insisted that the MTC try to cut the litigation short by filing a Motion for Summary
Judgment, our attorney refused on the ground that the court had rejected a similar motion as "frivolous"
and that the proposed motion could result in a disastrous rufing by the court. Bill disagreed vehemently,
maintaining that the court's use of the term "frivolous" had been directed at an entirely different type of

motion, one in the nature of a demumer,

When the MTC considered the matter at a special meeting in 1975, there had not yet been a hearing on
the constitutional issue, and our attomey foresaw years of responses to interrogatories and the
expenditure of hundreds of thousands of additional dollars before one could be had. When an attomey
from a prominent Washington, D.C., law firm supported Bill Dexter's position, the commission hired him to

represent it fromthen on.

He immediately filed the Motion for Summary Judgment. He also issued dozens of interrogatories to the
16 plaintiffs, much to their outrage. At its first opportunity, the special three-judge Federal District
Court granted the motion. This opened the way for a direct appeal to the U.S. Supreme Court, for

which Bill immediately began preparation.

The suing corporations now engaged the services of the preeminent Supreme Court barrister to handle
the appeal -- Erwin Griswold, former dean of the Harvard Law School. Although well along in years at
72, he was probably the most widely respected of all advocates before the High Court at the time,
Undaunted, Bill Dexter concentrated his enormous energy and intellectual power on single- handedly
writing the brief and preparing for the argumentation before the Court. At the same time, he
orchestrated the filing of supporting briefs amici curiae by several states and state organizations. His
prodigious effort and his effective argumentation before the Court resulted in victory for the MTC and
the states in U.S. Steel Corp. v. Multistate Tax Commission, 434 U.S. 452 (1978). Later, looking back
over his life, Erwin Griswold paid an indirect tribute to Bill Dexter. The Harvard Law Review, in its
obituary of the dean, reported that Griswold had referred to the U.S. Steel decision as "perhaps my
greatest professional disappointment.” /5/ It was clearly Bill Dexter's greatest professional triumph.

Meanwhile, Bill had also been participating in the litigation of cases all over the country on behalf of the
MTC and its members, filing briefs, acting as a consultant, or participating in argument (or a
combination of the above). He was the lead, and almost always the sole, attomey in all MTC cases. He
centinued this widespread activity until 1985, when he again retired fromthe MTC, this time

permanently.

Included among the cases in which he was involved were "smoke shop" cases with Indian tribes in
Arizona, New Mexico, and Washington state, and a large body of cases many of which reached state
supreme courts, several of which were filed by corporations in federal courts, and seven of which were
ultimately decided by the U.S. Supreme Court. They involved a variety of subjects, among them taxing
jurisdiction {e.g., the Heublein case in South Carolina); the validity of MTC joint audits (e.g., the Hertz
and American Can cases in Washington; the Colgate-Palrmolive, IBM, and Intemational Harvester cases
in North Dakota; the Intemational Harvester, Becker Industries, and Union Carbide cases in Idaho; the
Merck and Dow cases in Oregon; the Intemational Harvester case in the Ninth Federal District Court;
and, ultimately, the U.S. Steel case in the U.S. Supreme Court); the validity of "separate accounting”
(e.d., the Exxon case in Wisconsin}; state audit enforcement procedures {e.q.. the Kraftco case in




Colorado and the Cargill case in North Dakota); the application of the unitary business principle through
combination in apportioning income among the states (e.g., the Caterpillar/Chicago Bridge & Iron case in
Illinois, the ASARCO case in Idaho, the Woolworth case in New Mexico, and the Dow Chemical case in
Kansas); the attribution of income of unitary businesses having subsidiaries overseas (e.g., the
Caterpillar Tractor/Chicago Bridge & Iron case in Illinois); the application of the "throwback" rule (e.q.,
the Scott and Williams cases in New Hampshire); the treatment of foreign dividends {(e.g., the Mobil
case in Vermont); the distinction between business and nonbusiness income (e.g., the Montgomery
Ward case in Arkansas [*¥1549] and the Mobil case in Vermont); and discriminatory taxation (e.g.,
Hawaii's Bacchus and Aloha Airlines cases in the U. S. Supreme Court). In addition to the latter two
cases, the ASARCO, Caterpillar, Exxon, Mobil, and Woolworth cases were all ultimately decided by the
Supreme Court. Bill appeared before the Court in Mobil, U.S. Steel, Aloha Airiines, and Bacchus. His
successful argumentation in the U.S. Steel and Mobil cases marked the pinnacles of his career. Both
were landmark cases in which his argumentation was highly effective.

Throughout the years while he was engaged in such litigation, he was constantly delivering speeches
around the country, conducting seminars, writing articles, and helping other state lawyers. He was a
key participant in the states’ successful effort to defeat an attempt to incorpgrate an anti-combined-
reporting provision into the 1978 U.K.-U.S. Tax Treaty. In his last year with the MTC, he worked
extensively with the Task Force of the 1984-85 Presidential Working Group in its efforts to achieve an
accommodation between the states and the business community concemtng the applicability of the

unitary business principle through combined reporting.

Bill was a serious man, but one who had a flair for the spectacular and could be whimsical on occasion.
He was a zealot with respect not only to tax administration but also to other aspects of life. He was an

unflappable thinker on his feet, but he could be impetuous.

In the late 1970s, he and I happened to be walking by a Peugeot auto dealership one day. On the spur
of the moment, he walked in and, after a relatively brief conversation with the dealer, ordered one. He

drove it enthusrastlcally for several years.

After only his first date with a former nun late in 1983, he advised me that he was going to marry her. l
Their marriage took place only a few weeks later, producing a happy final 15 years of his life. Much of it
was devoted to traveling, to extensive outdoor activities such as hiking, biking, boating (he and Mary I
Jane at one time had owned, and sailed Puget Sound in, a beautiful 33-foot sailboat that verged on
‘'yachthood), skiing, and mountain climbing, and to contemplating the mysteries of life. His new wife,
Marilyn, was his constant good-natured companion throughout. Even after treatment for prostate

cancer and the replacement of both hips in the last seven years of his life, he insisted on continuing I
such athletic activities at a level that would have been considered strenuous for even a healthy man of

his age. For exampie, he and Marilyn hiked down and up the Grand Canyon in one day, a most unusual l

and demanding accomplishment.

Marilyn even weathered Bill's lifelong devotion to Cortez recreational vehicles, manufactured by Clark
Motor Co. He considered them to be underrated road palaces on which he could always get bargains.
They were his hobby. The problem was that he always acquired them when they were already old, and
they were always breaking down. This became especially troublesome after the company stopped
making the Cortez in 1975. Getting parts on old models, which had been difficult enough before, now
became a major problem. Cortezes were always needing parts. It seemed that Bill always had at least
two Cortezes on hand, one that he was using and one that he was trying to get repaired so that he
could sell it. And he was usually keeping an eye open for another slightly newer, i.e., less ancient,

model.

During my last conversation with him in September 1998, Bill advised me of his latest acquisition. He
described it as a beautiful, spacious, deluxe, modermn RV that was in great shape. He discounted the
fact that it was 13 years old. If was the first of his RVs that was not a Cortez. /6/ He and Marilyn
wolld shortly be driving it to Mexico on a vacation trip. When I advised him that I would be in Tucson
at the time, he agreed that they would stop by there to see me on the way to Mexico. They never
showed up. I later leamed that the vehicle's engine had blown up in Los Angeles and that Bill and
Marilyn had had to proceed to Mexico by air. Once there, Bill experienced difficulty in breathing and
soon collapsed. He was immediately transported home, where he died peacefully a few days later
surrounded by his family, including his four sons. He left Marilyn with two RVs, including the one in Los




|
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Angeles, which was awaiting major repairs.

Bill and Marilyn had, for several years, lived in a large home on Salt Spring Island, just off Vancouver
Istand, in British Columbia. Having a spectacular view of the San Juan Straits, it was another of his
great enthusiasms. As soon as they had substantially upgraded the place, though, Bill and Marilyn
decided that it was more than they needed. They had long been trying to sell it when Bill died. Marilyn

continues to try.

My mental picture of Bill Dexter is that of his appearance when, in the middle of a peroration, his face,
normally chalk white, would turn to a red that looked especially bright against the white background of
his hair. He would rise to the tip of his toes and seem about to spring over the lectern as he made his

point. He was eloquent; he was intense; he was passionate. He was also proud of the turquo;se pin

that adorned the Westem strfng tie that was his trademark.

Bill did not limit his passion to good state tax administration. He was passionately concerned about the
clear-cutting of forests, about the plight of the poor in Third World nations, about politics, about the
practice of law, about religion, about his family (especially his eight grandchildren), about life in general.
He gave his all. He was a great lawyer, a fine man, and a tried and true friend. He was an unforgettable
character. His legacy is that of true devotion to fair, reasonable, and effective taxation of multistate
businesses. He should not be forgotten. The MTC's establishment of the William D. Dexter Award is well-

calculated to help preserve his memory.

FOOTNOTES
/1/ 234 La. 651 (1958), appeal dismissed and cert. denied, 359 U.S. 28 (1959).

/2/ 236 La. 279 (1958), cert. denied, 359 U.S. 984 (1959).

3
/3/ Many corporations also opposed certain aspects of the bill, particularly a provision that would have
included in a domestic corporation's apportionable base dividends received from foreign subsidiaries.
Subsequent versions of the bill excluded that provision and others that were opposed by the business
community, leaving in place the other features of H.R. 11798 to which the states were adamantly

opposed.

/4/ UDITPA had been promulgated in 1957 as proposed modet legislation by the National Conference of
Commissioners on Uniform State Laws, then an adjunct of the American Bar Association. Only a handful
of states had adopted it by 1967. Within a few years thereafter, neary half of the income tax states
had adopted it, almost exclusively through enactment of the Multistate Tax Compact legislation. Today,
most income tax states have adopted most of its provisions except for one major one -- a uniform,
evenly weighted three~factor formula consisting of property, payroll, and sales. The movement of the
states to a more heavily weighted sales factor has at least temporarily defeated the uniformity sought
by the Multistate Tax Compact. It may be, however, that such uniformity will ultimately be achieved if
the states continue the current trend toward more and more heavily weighting the sales formula until all
of them use only that factor for apportionment purposes, as do, for example, ITowa and Nebraska
currently. There is irony in the fact that the opposition of many states to H.R. 11798 was bhased on
their insistence that the evenly weighted three-factor formula be preserved. Indeed, in later years
Edwin Willis expressed the opinion that the bill's exclusion of a sales factor from its proposed formula
was the main contributor to the ultimate failure of the hill to achieve enactment.

/5/ Harvard Law Review, Vol. 108, p. 1001. Griswold died on November 19, 1994, at the age of 90.

/6/ Three years earlier he had come to Sacramento to complete the purchase of his last Cortez, a 1973
model, which he termed a beautiful vehicle and a tremendous bargain. Having seen it advertised in an
RV catalog, he had bought it over the phone. When he showed up at our hoeme with it to stay
overnight, I declined, as diplomatically as I could, his offer to take me for a ride init. To me, it was just

old and decrepit.,
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*1 QUESTIONS PRESENTED

1. Is the Multistate Tax Compact invalid on its face under
Section 10, Article I of the Constitution of the United
States and should its Commission be disbanded because
the Compact has not been consented to by Congress?

2. Does the Compact impose an unreasopable burden on or
discriminate against interstate commerce in violation of
Section 8 of Agicle I of the Constitution of the United

States?

*2 3. Does the Compact deny multistate taxpayers due
process and equal protection of the laws in violation of the
Fourteenth Amendment of the U.S. Constitution?

STATEMENT OF THE CASE

Appellants' “Statement” of the case 15 inaccurate, incom-
plete, misleading and contains numerous statements and
"opinion not supported by the record.

This action involves the validity of the Multistate Tax
Compact (hereinafter referred to as the “Compact™) on its
face, In their Amended Complaint (A. 2-10), the Appel-
lants asserted that the Compact violates certain provisions
of the United States Constitution and sought declaratory
and injunctive relief against its enforcement. They asked
that the Compact be declared invalid on its face and that its
governing body, the Multistate Tax Commission, be dis-
banded (A. 9-10). The Appellees, asserting that only
questions of law were involved, moved for a summary
judgment and requested. that the motion be heard by a
three-judge court pursuant to 28 U.S,C. §§ 2281 and 2284
(A. 20-22).
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As required by local court rule 9(g), in support of Appel-
lees' motion for summary judgment, Appellees filed a
“Statement Under Rule 9 (g)” (A. 23-37), supported by the
Affidavit of Eugene Corrigan, Executive Director of the
Muitistate Tax Copymission (A. 38-41) and a copy of the
Compact as enacted by the State of Washington which is
typical of the Compact*3 enacted by all member states
(Jur. St. App. E. 54a-7%a, A. 42).

There is no dispute as to any material fact in this cause
including the facts in the 9 (g) statement and the Corrigan
affidavit (A. 43).

The Muitistate Tax Commission (hereinafter referred to as
the “Commission™} is the administrative agency for the
Compact and is created by Article VI of the Compact (A.
33). The members of the Commission are the tax admin-
istrators of the member states (A. 34). It is undisputed (and
indisputable) that:

1. Neither the Commission nor the members thereof acting
in concert have any power to levy taxes, to specify a tax
base, to fix tax rates, or to collect taxes from any of the
appellants or any other person whatsoever (A. 34; Jur, St.
App. A. 11a).

2. Individual member states of the Compact retain exclu-
sive confrol over any and all legislation or administrative
actions including (i) the rate of tax; (ii) what is included in
any tax base, such as what constitutes taxable income or
lawful deductions therefrom for income tax purposes; and
(iii) the means and methods of determining any tax lability
and of collecting any taxes which may be determined to be
due any such member state, whether or not the Commis-
sion has conducted a joint audit of any taxpayer on behalf
of such member state (A. 36; Jur. St. App. A. 11a-12a).

3. The conduct of a joint audit by the Commission on
behalf of member states or subdivisions *4 thereof is at the
sole discretion and option of each member state or subdi-
vision thereof. In the event that a member state or subdi-
vision thereof desires to participate in a joint audit of any
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multistate taxpayer by the Commission, such member state
or subdivision thereof may request the Commission to
perform the audit on its behalf and in such case the Com-
mission may conduct such audit in accordance with the
provisions of Article VIII of the Compact (A. 34-35; Jur.
St. App. A. 1ia).

4, Any prievance that a taxpayer may have with the results
of a Commission audit or the tax liability resulting there-
from is justiciable in the taxing state in accordance with the
same procedures governing the grievances of inirastate
taxpayers (Jur. St. App. A. 12a).

5. Any uniform rules, regulations or forms adopted by the
‘Commission are advisory only to the member states and
have no binding effect on any member state or any fax-
payer whatsoever, Each member state of the Commission
has the right and power to reject in toto, disregard, amend,
or modify any rules, regulations or forms of the Commis-
sion; and the rules and regulations or forms of the Com-
mission have no force and effect in any member state
unless adopted by such member state in accordance with
that state’s own laws and procedures for the adoption of
rules and regulations or forms (A. 36; Jur. St. App. A. 11a).
If so adopted, they become the mles, regulations and forms
of the adopting state. '

6. The laws with respect to the maintenance of *5 records
by multistate taxpayers are the laws of the individual
member states and the Commission has no power to direct
any mmnltistate taxpayer to keep or maintain any particular
records (A. 35).

Congress, other than by enactment of minimal jurisdic-
tional standards under Public Law 86-272, has not enacted
any statute which in any way regulates or controls the
levying and collection- of income taxes, sales taxes, use
taxes, capital stock taxes or gross receipts taxes by any
state or its political subdivision as pertains to the Appel-
lants or corporations similarly situated (A. 36-37; Jur. St
App. A. 12a-13a).
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After analyzing the constitutional issues in light of the
undisputed facts, the three-judge court below held:

“* * ¥ we find the Compact to be lawful, and the Compact's
creation, the Commission, to be a lawfully constituted
body.” (Jur. St. App. A. 20a)

The court based its holding upon the following findings:

1. There is no material issue of fact in dispute. (Jur. St.,
App. A. 3a).

2. The Compact does not tend to increase the political
power of the member states or encroach upon or interfere
with federal supremacy and therefore does not violate the
Compact Clause (Jur. St. App. A. 113, 12a).

3. The Compact does not unreasonably burden or dis-
criminate against interstate commerce (Jur. St. App. A,
14a, 15a, 20a).

*6 4, The Compact does not deny Appellants equal pro-
tection or due process of law (Jur. St. App. A. 20a).

5. The Compact does not subject Appellants to unreason-
able searches and seizures (Jur. St. App. A. 20a, 21a).

The Appellants' argument on appeal is confined almost
exclusively to the congressional consent question. As to
this questidn, they abandon any consideration of the
Compact provisions. They refer to none of them in thefr
argument, but rely instead on conclusionary statements of

their own choosing, which are not supported by the record

and are concerned with wholly irrelevant matters.

While in their statement of the case, Appellants atfribute
various “powers” to the Comunission, they fail to inform
the Court that the Commission functions only as an advi-
sory agency and that its work product is not binding’ on
anyone-- State or taxpayer. It is misleading for the Ap-
peilants to label the Commission an independent body and
to endow it with various powers when it is really only an
advisory agency of the member states. The Appellees that
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are the individual administrators of their own tax laws
deny that they have surrendered to the Commission any of
their powers to fix and determine the tax liabilities of any
taxpayers. It is clear that under the Compact the member
states have not surrendered any of their powers.

At this juncture ji is important to examine the *7 Compact
langnage to sce what it does and does not do. ™" It con-
tains twelve Articles.

FNI. The District Court set forth a proper analysis
of the provisions of the Compact (Jur. St. App. A.
5a-9a). Those provisions are also analyzed in the
Rule 9(g) Statement of the Appellees (A. 25-33).
The full text of the Compact is contained in Jur.
St. App. E. 54a-7%a.

Article I of the Compact states the purposes of the Compact
are to:

1. Facilitate proper determination of state and local tax
liability of multistate taxpayers, including equitable ap-
portionment of tax bases and settlement of apportionment
disputes;

“2. Promote unformity or compatibility in significant
camponents of tax systems;

“3. Facilitate taxpayer convenience and compliance in the
filing of tax returns and other phases of tax administration;
“4. Avoid duplicate taxation.”

It contains no grant of power to the Commission or its
executive director.

Article II contains various definitions and has no operative
effect apart from other provisions of the Compact.

Article ITf, § 1 and Article IV allow interstate taxpayers an -

option to (i) divide their income in accordance with the
provisions of the Uniform Division of Income for Tax
Purposes Act (UDITPA) promulgated by the National
Conference of Commissioners on Uniform State Laws (see

Volume 9a, Uniform Laws Annotated, p. 448) or (ii) in -

accordance with otherwise applicable state law. Clearly,
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any state may independently, apart from any compact,
provide an interstale taxpayer with this same option. In
states, such as Michigan and Montana, which incorpo-
rate*8 UDITPA in their income tax laws, it has no practical
force or effect.

Article I1l, § 2 allows another option to interstate taxpay-
ers. It provides that each party state or any subdivision
thereof which imposes an income tax must allow a tax-
payer meeting certain requirements to file a short form and
to compute income tax liability simply on the basis of a
percentage of sales volume within the state. Again like

Article III, § 1 and Asticle IV, this option is essentially a

uniform act and could be adopted by any state inde-
pendently of any compact even though it has been specif-
ically devised for the Compact. Neither Article Il nor
Article IV grants any power o the Commission or fo ifs
Lxecutive Director.

Article ¥ adopts certain substantive provisions relating to
sales and use tax laws. Again, the provisions of this article
are essentially a uniform act which could have been
adopted independently of any Compact, Those provisions
do not grant any’ powers to the Commission or to its Ex-
ecutive Directar.

Article VI pertains to the Commission's operations. Sec-
tions 1, 2 and 4 involve the creation and internal man-
agement of the Commission.

Section ! provides for membership on the Commission,
voting rights, meetings, persomiel, offices, adoption of
bylaws, etc. The Commission is composed of one member
from each party state who is the head of the state agency
charged with the administration of the types of taxes to
which the Compact applies. Alternates and nonvoling
representation are provided*9 for. An executive director is
provided for and he is given the power to appoint and
discharge personnel “irrespective of the civil service,
personnel or other merit system laws of party states.” This
is a matter that does not rise to constitutional proportions
nor does it concern Appellants or any other taxpayer.
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Section 2 provides for an executive committee to function
according to the bylaws and empowers the Commission to
create advisory and technical committees, membership on
which may include any private individuals and public
officials.

Section 4 is concemned with the finances of the Commis-

sion.

Section 3, the “powers” provision, generally covers the
fields.of research, dissemination of information, and pro-
posal of recommendations. It reads:

“In addition to powers conferred elsewhere in this com-
pact, the commission shall have power to:

(a) Study state and local tax systems and particular types of
state and local taxes. ' ‘

(b) Develop and recommend proposals for an increase in
uniformity or compatibility of state and local tax laws with
a view toward encouraging the simplification and im-
provement of state and local tax law and administration.
(¢) Compile and publish information as in its judgment
would assist the party states in implementation of the
compact and taxpayers in complying with state and local
tax laws.

{d) Do all things necessary and incidental to the admin-
istration of its functions pursuant to this compact.”

*10 These “powers” do not include anything that have any
compulsory effect on the states or taxpayers. They are
merely powers to advise and to make recommendations to
the party states. Any association of the states could per-
form the same function.

Article VII provides that the Commission may adopt uni-
form regulations ard forms for the administration of var-
ions types of taxes in the party states when such taxes
involve uniform or similar provisions of laws among the
party states. This article also provides for certain proce-
dures necessary for the adoption of any regulations and
forms by the Commission. Section 3 provides that such
uniform regulations fo be legally effective must be adopted
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by the individual states, in accordance with their own laws
and procedures for the adoption of regulations. Thus, the
Commission's function under Article VII is to make rec-
ommendations only. This function: could be performed by
groups such as the National Association of Tax Adminis-
trators, the Council of State Governments, the Conference
of Commissioners on Uniform State Tax ILaws, the
American Bar Association or by any ad hoc group of tax
administrators or even any individual or entity whatsoever.
The only regulations the Commission has adopted are
those pertaining to Article IV of the Compact.F™2

FN2. These regulations were adopted on February
21, 1973, They are set out as Appendix I, pp.
64-84 of the Seventh Annual Report of the Mul-
tistate Tax Commission. Contrary to Appellants'
argument, these regulations distinguish between
business and nonbusiness income and provide for
the specific allocation of non-business income.
See infra, pages 64-68 for a fuller discussion of
this subject matter. :

Article VIII pertains to joint audits and by its *11 provi-
sions is in force only in those party states that specifically
provide therefor by state statute. Section 2 of Article VIII
permits a party state or subdivision thereof to request the
Commission to perform an audit on its behalf. It further
provides that in responding to a request of a party state the
Commission “shall have access to and may examine, at any
reasonable time, such accounts, books, papers, records,
and other documents and any relevant property or stock of
merchandise” of any taxpayer subject to the joint aundit.
The Commission merely acts pursuant fo such request as
an agent of the requesting party states and in conformity
with the laws of the requesting party-states.

Section 3 of Article VIIi provides that the Commission
may require the attendance of any person within the state
where it is conducting an audit for purpose of giving tes-
timony with respect to any account, book, paper, docu-
ment, or other record, property or stock of merchandise
being examined in comnection with the audit. It further
provides that if the person is not within such state he may
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be required to attend for such a purpose within the state of
which he is a resident provided that state has adopted Ar-
ticle VIIT of the Compact.

Section 4 of Article VI provides that:

“The Commission may apply to any court having the
power to issue compulsory process for orders in aid of its
powers and responsibilities pursuant to this Article and any
and all such courts shall have jurisdiction to issue such
orders. Failure of any person to obey any such order *12
shall be punishable as contempt of the issuing court. If the
party or subject matter on account of which the commis-
sion seeks an order is within the jurisdiction of the court to
which application is made, such application may be to a
court in the state or subdivision on behalf of which the
audit is being made or a court in the state in which the
obj ect of the order being sought is situated. The provisions
of this paragraph apply only to courts in states that have
adopted this article.”

Section 5 of Article VIII gives the Commission the power
to decline to perform any audit requested if it finds that its
available personnel or other resources are msufficient for
the purpose or that in the terms requested the audit is im-
. practicable of satisfactory performance. It further provides
that:
“If the commission, on the basis of its experience, has
Teason to believe that an audit of the particular taxpayer, *
* * would be of interest to a number of party states or their
subdivisions, it may offer to make the audit or audits, the
offer to be contingent on sufficient participation therein as
determined by the commission.”

Section 6 of Article VIII contams the conﬁdentlahty pro-
vision and provides:

“Information obtained by any audit pursuant to this article
shall be confidential and available only for tax purposes to
party states, their subdivisions, or the United States.
Availability of information shall be in accordance with the
laws of the states or subdivisions on whose account the
comrmission performs the audit, and only through the ap-
propriate agencies or officers of such states or subdivi-

sions. Nothing in this article shall be construed to require '
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any taxpayer*13 to keep records for any period not oth-
erwise required by law.”

Section 7 of Article VIII reads:

“Other arrangements made or authorized pursuant to law
for dooperative audit by or on behalf of the party states or
of any of their subdivisions are not superseded or invali-
dated by this article.”

Section 8 of Article VIII prohibits the Commission from
making any charges for an audit against any taxpayer.

The power of the Commission pursuant to Article VIII is
simply to gather audit information from the taxpayer sub-
ject to a joint audit and to turn this information over to the
respective states requesting the joint audit for what use
they wish to make of it. It is no different from the power
possessed by individual state tax administrators to Tequire
the disclosure of facts necessary for audit purposes.

Article IX pertains to arbitration. Section 3 of Article IX
gives the taxpayer an option to submit certain apportion-
ment or allocation disputes to an arbitration panel. Section
1 specifically provides that “whenever the commission
finds a need for settling disputes concerning apportion-
ments and allocations by arbitration, it may adopt a regu-
lation placing this article in effect * * *” This article is not
in effect at the present time.

Article X, § 1 provides that the Compact shall enter into
force when enacted into law by any seven states. Section 2
of Article X permits a party state to withdraw from the
Compact by enacting a statute *14 repealing the same and
further provides that withdrawals shall not affect any lia-
bility already incurred by or chargeable to a party state
prior fo the time of withdrawal. Section 3 of Article X
preserves proceedings commenced before an arbitration
board prior to withdrawal.

Article X provides: :
“Nothing in this compact shall be constmed to:
(a) Affect the power of any state or subdivision thereof to
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fix rates of taxation, except that a party state shall be ob-
ligated to implement Article II1, § 2 of this compact, ")

FN* (This allows certain taxpayers to elect, at
" their option, certain procedures.)

(b) Apply to any tax or fixed fee imposed for the registra-
tion of a motor vehicle or any other tax on motor fuel, other
than a sales tax: PROVIDED, That the definition of “tax’ in
Article VIII 9 may apply for the purposes of that article and
the commission's power of studying recommendations
pursuant to Article IV 3 may apply.

{c) Withdraw or limited juﬁsdiction of any state or local
court or administrative officer or body with respect to any
person, corporation, or other entity or subject matter, ex-
cept to the extent that such jurisdiction is expressly con-
ferred by or pursuant to this compact upon another agéncy
or body. _

{d) Supersede or limit the jurisdiction of any court of the
United States.”

The implementation of Article I11, § 2 of the Compact is up
to the legislature of the respective states and the Commis-
sion has no power concerning the same.

Article X1I states that the Compact shall be liberally*15
construed so as to effectuate the purposes thereof and
further provides:

*“The provisions of this compact shall be severable and if
any phrase, clause, sentence or provision of this compact is
declared to be contrary to the constitution of any state or
the United States or the applicability thereof to any gov-
ernment agency, person or circumstance is held invalid, the
validity of the remainder of this compact and the applica-
bility thereof to any government agency, person or cir-
cumstance shall not be affected thereby. * * *

An examination of the provisions of the Compact thus
indicates that it is a package of arrangements which tradi-
tionally have been used, independently of any formal
compact, to further interstate yniformity and cooperation,
stich as uniform or reciprocal acts. It creates a body of state
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tax officials to make advisory recommendations with re-
spect to statztory or administrative changes. All of these
things recommended by the Commission may be put into
operation only by the individual states themselves, acting
either through their legislatures or their individual tax
administrators.

* The only question really argued by Appellants in this case

is whether such a Compact requires congressional consent
within the purview of the decisions of this Court which
have interpreted the scope of the compact clause (Section
10, Article I, Clause 3. Constitution of the United States).

SUMMARY OF ARGUMENT

The basic question on appeal is whether the *16 Compact
requires congressional consenf. This is resolved by an
examination of the provisions of the Compact and deter-
mining which of those provisions, if any, require congres-
stonal consent before they can be placed in operation by
the member states. This poses only a question of law (Jur.
St. App. A. 3a).

In Firginia v. Tennessee, 148 U.S. 503 (1893), this court
determined that only those compacts or agreerents which
shifted political power among the states in a manner which
tended to encroach upon or interfere with federal su-
premacy requireci congressional consent. The Virginia v.
Tennessee interpretation of the compact clause has been
upiversaily followed since its pronouncement in 1893 and
was recently reaffirmed by this court in New Hampshire v.
Maine 426 1.8. 363 (1976). Tt is not dicta and has not been
limited to the seitlement of boundary disputes. Further-
more, the Firginia v. Tennessee test is consistent with the
purpose of the compact clause. It protects federal su-
premacy and at the same time permits the states the free-
dom to deal with their own affairs without the control of
Congress. It represents a reasonable balance between
states' rights and federal supremacy in our federal system.
It should be followed by this court in determining the
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validity of the Compact.

Application of the Virginia v. Tennessee test to the Com-
pact clearly reveals that it is not the type of “compact or
agreement” which requires congressional consent. The

Compact does not involve any *17 shift of political power -
among the states and it does not encroach upon any area of _

federal supremacy. It consists solely of uniform laws, an
advisory mechanism for the uniform interpretation and
application of those laws, and an advisory mechanism for
otherwise developing uniformity and compatibility in state
and local taxation of multistate businesses.

The Compact has nothing to do with the subject matter of
worldwide combined reporting, and even if it did, it could
not interfere with the national interest and the conduct of
foreign affairs. Any international treaty or agreement of the
United States concerning any subject matter dealt with by
the Compact would override the Compact provisions under
the supremacy clause and leave the federal government
free to deal with foreign affairs as it sees fit. Furthermore,
there is nothing in the Compact that interferes with the
sovereignty and revenue policies of nonmember states.

Thus, the Virginia v. Tennessee test as affirmed by this
court in New Hampshire v. Maine, supra, wpholds the
validity of the Compact without congressional consent.
Contrary to Appellants' argumoent, this case does not in-
volve the question of whether or not the Compact is being
administered properly. Appellants ask in their Complaint
that the Compact be declared invalid on iis face (A. 9) and
do not contend that it “is being administered other than
according to its terms. * * ** (Jur. St. App. A. 3a).

*18 11

‘The Compact is not unconstitutional since it has no real
impact on inferstate commerce. The enactent of uniform
legislation by the member states in an area not acted on by
Congress and provision for uniform administration of such
legislation by the advisory function of the Commission
does not interfere with Congress' power to regulate inter-
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state commerce or place an unconstitutional burden on
interstate commerce (Jur. St. App. A. 13a-20a).

“There is nothing inherent in the problems of multistate tax
administration that would require federal regulation; nor
has Congress yet identified these problems as a matter of
peculiar federal concern.” (Jur. St. App. A. 13a) “The fact
that the Compact might promote a consensus among party

~ states on pringiples of allocation of revenues or other

matters does not create an impermissible burden upon
interstate commerce.” (Jur. St. App. A. 14a)

HI

The classifications employed in the Compact applicable to
Appellants and other multistate taxpayers “is a permissible
legislative response to what is perceived as the different
circumstances of the multistate taxpayer”, (Jur. St. App. A.
20a) and does not deny Appellants equal protection or due
process of law (Jur. S8t. App. A. 15a-20a).

v

In arguing that the Compact requires congressional con-
sent, Appellants have pointed to no provision*19 of the
Compact which requires congressional consent and ignore
the test laid down by this court in Firginia v. Tennes see,
supra, and which was established as controlling precedent
by this court in Wharton v. Wise, 153 1J.S. 155 (1894) and
New Hampshire v. Maine, supra. Rather, Appellants rely
on other tests of their own choosing and on what they claim
is maladministration of the Compact. In support of this
argument, Appellants rely on matters (1) which are without
the record in this cause; (2) which are irrelevant and im-
material; (3) which have nothing to do with the admin-
istration of the Compact by the Commission; and (4) which
are confrary to fact or are merely speculative. Since ad-
ministration of the Compact is not the question at issue,
Appellants’ argument should be disregarded by this ¢ourt.
Furthermore, even if the Compact were being administered
improperly, the Appellants would have ample remedies
under state law to correct any errors that affect any of their

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




1977 WL 189138 (U.S.)

legal rights. Appeliants are not champions of any rights of
nommember states or the federal government.

Appellants' arguments were fully discussed and answered
by the lower court and its judgment should be affirrned by
this court.

*20 THE ARGUMENT

UNDER THE COMPACT CLAUSE, ONLY THOSE
AGREEMENTS OR. COMPACTS WHICH TEND TO
INCREASE THE POLITICAL POWER OF THE
STATES IN A MANNER THAT ENCROACHES ON
THE FEDERAL SUPREMACY REQUIRE CONGRES-
SIONAL CONSENT AND THE COMPACT IN QUES-
TION IS NOT SUCH AN AGREEMENT OR COM-
PACT.

A. The standard to determine the need for congressional
consent to a compact or an agreement between states is
whether it tends to increase the political power of the siates
in a2 manner which may encroach upon the just supremacj/
of the United States.

The issue of whether or not the Compact is invalid for lack
of congressional consent involves an interpretation of
Article I, § 10, clause 3 of the United States Constitution,

which reads in material part:

“No State shall, without the Consent of the Congress * * *
enter into any Agreement or Compact with another State,

or with a foreign power * * *”

This language was interpreted in the early case of Firginia
v, Tennessee, 148 (1.S. 503 (1893} as follows:

“Looking at the clause in which the terms ‘compact’ or
‘agreement’ appear, it is evident that the prohibition is
directed to the formation of any combination tending to the
increase of political power in the States, which may en-
croach *21 upon or interfere with the just supremacy of the
United States,” (148 U.S. 519)
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‘This interpretation was reaffirmed as the controlling test in
New Hampshire v. Maine, supra, 426 U.S. 363 (1976), and
has been quoted with approval in Fharton v. Wise,_supra,
153 11,8, 155 (1894); Sterns v. Minnesota ex rel. Marr, 179
U.8. 223 (1900);, and Lowisiana v. Texas, 176 .S, 1

{1900).

In New Hampshire v. Maine, supra, this Court affirmed the
Virginia v. Tennessee test as follows:

“New Hampshire suggests, however, that acceptance of the
consent decree without an independent determination by
the Court as to the validity of the legal principles on which
it is based would be a circumvention of the Compact
Clause, Art. [, § 10, cl. 3. The premise of this argument is
that the proposed settlement is an' “Agreement or Com-
pact” within the meaning of the Clause and thus requires
the consent of Congress to be effective. We disagree.

“The application of the Compact Clause is limited to
agreements that are ‘directed to the formation of amy
combination tending to the increase of political power in
the States, which may encroach upon or interfere with the
just supremacy of the United States.” Virginia v. Tennes-
see, 148 US 503, 519, 37 1 Ed 537. 13 8 Ct 728 (1893).
Whether a particular agreement respecting boundaries is
within the Clause will depend on whether ‘the establish-
ment of the boundary line may lead or not to the increase of
the political power ar influence of the States affected, and
thus encroach or not upon the full and free exercise of
Federal authority.” Id., at 520, 37 L. Ed 537, 13 S Ct 728.

See *22Wharton v, Wise, 153 US 155, 168-171, 38 T Ed
669, 14 S Ct 783 (1894).

“The proposed consent decres plainly falls without the
Compact Clause under this test. New Hampshire and
Maine are not here adjusting the boundary between them;
the boundary was fixed over two centuries ago by the 1740
decree, and the consent decree is directed simply to lo-
cating this already existing boundary. Accordingly, neither
State can be viewed as enhancing its power in any sense
that threatens the supremacy of the Federal Government. *

* #2426 U.5. 363)
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Because of Appellants' argument that the test of Virginia v.
Tennessee, supra, as affirmed by this court in Wharton v.
Wise, supra, and New Hampshire v. Maine, supra, is of
limited application, it might be well to examine the history
of the compact clanse.

Read literally, Article I Section 10, Clause 3 of the Con-
stitution of the United States could be interpreted to mean
that all interstate compacts or agreements require the
consent of Congress before they can come into operation.
This is apparently the erroneous view of the Appellants
(except for certain boundary disputes) which they seek to
have this court adopt.

Holmes v. Jennisop, et al., 39 U.8. (14 Pet.) 540 (1840}, 1s
cited in support of this interpretation. The issue in that
case, however, was whether an extradition agreement
between the governor of Vermont and a Canadian official
violated the compact clanse becawse it was entered into
without congressional*23 consent. Chief Justice Taney
announced that it did and that it made no difference
whether the agreement was in writing or was merely a
verbal understanding between the governor of Vermont
and the Canadian official. But this did not involve a com-
pact or agreement between states. Obviously, Vermont was
encroaching upon federal supremacy in foreign affairs in
dealing with Canada. Hence, Holmes is not support for the
. Appellants’ rigid interpretation of the compact clause. As
noted by' one commentator:

“¥ % & It is understandable that greater circumspection
should have been manifested in judging arrangements with
foreign powers and arrangements between sister states, but
this need not have led to a harsh construction of the com-
pact clanse, * * #*FN%

FN3. Engdahl, “Characterization of Interstate
Arrangements: When is a Compact Not a Com-
pact,” 64 Mich. L. Rev. 63, 88 (1965).

The next case by the United States Supreme Court on the
scope of the compact clause was Virginia v. Tennessee,
supra, 148 U.S. 503 (1893), in which the court refused to
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apply to a compact between sister states the criteria stated

for control of foreign affairs in Justice Taney's opinion in .

Holmes, supra.

Virginia v. Tennessee, supra, involved a bonndary dispute.
The two states had, by agreement, appointed commis-
sioners to establish the boundary. The legislatures of each
state ratified the boundaries as established by the com-
missioners. In discussing the implications of the compact
clause, with respect *24 to this agreement, the court stated
as follows at 148 U.S. 503, 517-519:

“Is the agreement made without the consent of Congress,
between Virginia and Tennessee, to appoint commission-
ers to run and mark the boundary line between them,
within the prohibition of this clause? The terms ‘agree-
ment’ or ‘compact’ taken by themselves are sufficiently
comprehensive to embrace all forms of stipulation, written
or verbal, and relating to all kinds of subjects; to those to
which the United States can have no possible objection or
have. any interest in interfering with, as well as to those
which may tend to increase and build up the political in-
fluence of the contracting States, so as to encroach npon or
impair the sunpremacy of the United States or interfere with
their rightfal managément of particular subjects placed
under their entire control.

“There are many matters upon which different States may
agree that can in no respect concern the United States. If,

for instance, Yirginia should come into possession and .
. ownership of a small parce! of land in New York which the

Jatter State might desire to acquire as a site for a public
building, it would hardly be deemed essential for the latter
state to obtain the consent of Congress before it could
make a valid agreement with Virginia for the purchase of
the land. If Massachusetts, in forwarding its exhibits to the
World's Fair at Chicago, should desire to transport them a
part of the distance over the Erie Canal, it would hardly be
deemed essential for that State to obtain the consent of
Congress before it could contract with New York for the
transportation of the exhibit line of two States should cross
some malarjous through that State in that way. If the bor-
dering and disease producing district, there conld be no
possible reason, on any conceivable public *25 grounds, to
obtain the consent of Congress for the bordering States to
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agree to unite in draining the district, and thus remove the
cause of disease, So in case of threatened invasion of
cholera, plague, or other causes of sickness and death, it
would be the height of absurdity to hold that the threatened
States could not unite in providing means to prevent and
repel the invasion of the pestilence without obtaining the
consent of Congress, which might not be at the time in
session. If, then, the terms ‘cornpact’ or ‘agresment’ in the
Constitution do not apply 1o every possible compact or
agreement between one state and another, for the validity
of which the consent of Congress must be obtained, to
what compacts or agreetents does the Constitution apply?
“We can only reply by looking at the object of the consti-
tutional provision and construing the terms ‘agreement’
and ‘compact’ by reference to it. It is a familiar ruie in the
construction of terms to apply to them the meaning natu-

rally attaching to them from their context. Noscitur a sociis

is a rule of construction applicable to all written instru-
ments. Where any particular word is obscure or of doubtful
meaning, taken by itself, its obscurity or doubts may be
removed by reference to associated words. And the
meaning of a term may be enlarged or restrained by ref-
erence to the object of the whole clause in which it is used.
“Looking at the clause in which the terms ‘compact’ or
‘agreement’ appear, it is evident that the prohibition is
directed to the formation of any combination tending to the
increase of political power in the States, which may en-
croach upon or interfere with the just supremacy of the
United States. * * *?

(Emphasis added.)

The court later discussed the relation of the compact *26
clause to boundary disputes in particular (148 U.S. 503 at

520);

% * * The compact or agreement will then be within the
prohibition of the Constitution or without it, according as
the establishment of the boundary line may lead or not to
the increase of the political power ov influence of the states
affected, and thus encroach or not upon the full and free
exercise of Federal authority. (Bmphasis added)™!

FN4. The emphasized language was gquoted by
this Court in New Hampshire v. Maine, supra, at
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Shortly after the decision in Virginia v. Tennessee, supra,
this Court in Wharton v. Wise, supra, 153 U.S. 154 (1894),
was confronted with the question of the validity of a
compact between Virginia and Maryland, entered into in
1785, under the Articles of Confederation. This compact
dealt with the regulation of commerce, navigation and
fishing, and the exercise of jurisdiction over the Potomac

River.

Article VI of the Articles of Confederation had provided
that no two or more states could enter into any treaty,.
confederation, or alliance without the consent of Congress,
In determining that the compact between Virginia and
Maryland was net one of the fype which required such
consent, the court quoted extensively from Virginia v.
Tennessee, supra, and then concluded as follows:

“So, in the present case, looking at the object evidently
intended by the prohibition of the Articles of Confedera-
tion, we are clear they were not directed against agres-
ments of the character expressed by the compact under
consideration. Its execution could in no respect encroach
*27 upon or weaken the general authority of Congress
under those articles. * * ¥ (153 U.S. at 170)

Thus, while the Virginia v. Tennessee rule could be char-
acterized as dicta, this court's reliance on that rule in de-
ciding Wharton v. Wise, supra, and New Hampshire v.
Maine, supra, established that mle as controlling law.FN

- The Wirginia v. Tennessee interpretation of the compact

clause has been the guniding principle from which the
courts have not deviated since in applying the compact
clause, irrespective of the nature or subject matter of the
compact under consideration.

FNS. And in fact, as stated by Engdahl, fooinote
3, supra, at page 69: “* * ¥ in every case since
Virginia v. Tennessee in which an interstate ar-
rangement has been challenged for lack of con-
gressional consent, it has been held exempt from
the consent requirement. * * *”
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An excellent article analyzing the authorities
pertaining to congressional consent is titled, “The
Compact And Agreements of States With One
Another and With Foreign Powers™ and is con-
tained in 2 Minn. L. Rev. 500-516. The author
there concludes, in regard to the Compact Clause
and comparable constitutional provisicns:

“If we consider the history of these constitutional
provisions together with the other provisions of
the constitution which grant or limit authority, we
are led to conclude that only political compacts or
agreements which affected their (the states) sov-
ereignty as between themselves or between them
and the federal government were sought to be
regulated or controlled, ‘

“We realize that the support to be found for this
proposition in the federal cases is largely dicta yet
such dicta have been long standing and, so far as
we can learn, have never been judicially criti-
cized.” (Material in parenthesis added, 2 Minn. L.
Rev.514.)

In “Desty's Federal Constitution,” Second Edition
{1879) at page 193, which predated Virginia v.
Tennessee, supra, the author notes that the com-
pact clause relates to agreements or compacts
which are political. It is there stated:

“Such agreement or compact as is in its nature
political * * ¥ cannot operate as a restriction upon
the powers of Congress under the Constitution.
The prohibition is political, * * **

Thus, interstate agreements in aid of state taxation have
been held valid without congressional consent under the
Virginia v. Tennessee test.

*28 In Dixie Wholesale Grocery Company v. Martin, 278
Ky, 705, 129 S W.2d 181 (1939), a wholesale grocer
sought an injunction to restrain the commissioner of
Kentucky from prosecuting it under the state's cigarette
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stamp tax act. The plaintiff made sales to customers lo-
cated in Ohio as well as in Kentucky, and attacked a reg-
nlation issued by the Kentucky commissioner, which re-
quired all cigarette dealers claiming exemption under the
resale provision of the law to file with their cigarefte tax
returns the names and addresses of their out-of-state (Ohio)
consignees of unstamped, and hence untaxed, cigarettes.
This regulation had been issued in order to carry out an
apreement, authorized by legislation between the Ken-
tucky and Ohio taxing authorities, under which each had
agreed to furnish the other the names and addresses of
purchasers of unstamped cigarettes shipped to the latter
state. The Kentucky court rejected the attack on the
agreement as invalid under the compact clause for lack of
congressional consent under the principle established by
Virginia v, Tennessee that:

“* * * iphibition in this section only applies to political
alliances which may encroach upon the supremacy of the
United States. That opinion recites: ‘There are many mat-
ters upon which different states may agree that can in no
respect concern the United States'.” (278 Ky. at 711, 129

S5.W.2d at 184

This court denied certiorari, 308 U.S. 609 (1939).

*29Roberts Tobacco Co. v. Department of Revenue, 322
Mich. 519, 34 N.W. 2d 54 (1948) involved an agreement
similar to that involved in Dixie Wholesale Grocery v.
Martin, supra. In upholding the constitutionality of the
agreement, the court relied upon the Martin case and Vir-
ginia v. Tennessee.

Bode v. Barrert 412 I, 204, 106 N.E. 2d 521 (1952},
involved an Illinois motor vehicle tax for highway use. The
act contained a. reciprocity provision, under which the
secretary of state was authorized to enter into agreements
with other states to exempt their residents from the Illinois
tax if the other states extended like treatment to Illinois
residents. In rejecting the contention that the Jllineis act
and agreements reached thereunder violated the compact
clause, the court first discussed Dixie Wholesale Grocery
v. Martin, supra, and Virginia v. Tennessee, supra, and
then concluded;
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“Consideration of these and other pertinent authorities
impels the conclusiorn that the Federal constitutional in-
terdiction of ‘Interstate compacts' was written into the
organic law of the land in order to protect a then nascent
republic from such enmrentes among powerful States as
would aggrandize their political power at the expense or
the compromise of national sovercignty. The provision
does not inhibit those purely fiscal interstate agreements
that facilitate interstate commerce and aid in execution of
internal revenue policies. This is particularly true when
such agreements conduce to, rather than restrain, com-
merce among the several states.” (Emphasis added) (196
N.E. 2d at 536)

In affirming the decision of the Illinois Supreme Court, this
court stated as follows: :

*30 “We need notice only one other arpument and that is
that the statute requires Illinois residents to pay the tax,
whereas nonresidents are exempted provided the states of
their residence reciprocate and grant like exemptions to
Illinois residents. * * * And contrary to appellants’ sug-
gestions, that kind of reciprocal arrangement between
states has never been thought to violate the Compact
Clause of Art 1, § 10 of the Constitution. See 5t. Louis &
S.F.R. Co. v. James, 161 US 545,562, 40 L ed 802, 808. | 6

S Ct 621; Kane v. New Jersey, 242 US 160, 168, 61 L ed -

222 227, 37 8 Ct 30.” (Bode v. Barrett. 344 U.S. 583 at
586 (1953)) (Emnphasis added)

Most directly in point, the Compact itself has been held
valid by three other courts in addition to the court below by
reliance on the Virginia v. Tennessee test against claims
that it required congressional consent.

In Kinnear, et al. v, The Hertz Corporation, 86 Wn. 2d

407, 545 P.2d 1186 (1976), the Supreme Court of Wash-
ington unanimously upheld the Compact against the same
constitutional arguments raised here by the Appellants.
The analysis of the constitutional questions by the Wash-
ington Supreme Court was similar to that employed by the
three-judge court below. Federal district courts in Idaho
and North Dakota have also upheld the Compact."™
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EN6. In Multistate Tax Commission, et al., Peti-
tioner v. Sperry Rand Corporation, Respondent,
United States District Court for the District of
Idaho, No. 1-75-168, by order dated October 26,
1976, the District Judge upheld the joint audit
provisions of the Multistate Tax Compact here in
question by granting Petitioners’ motion for
summary judgment. In Dorgan, Petitioner v. In-
ternational Business Machines Corp., Respond-
ent, and Dorgan, Petitioner v. International
Harvester Co., Respondent, U.S. District Court
for the District of North Dakota, Southwestern
Division, Nos. A1-74-24 and A1-74-25, respec-
tively, by order dated October 7, 1976, the Dis-
trict Cowrt held that the Respondents were re-
quired to make their books and records available
for andit by auditors of the Commission.

#31 Other types of interstate agreements not directly re-
Iating to the power of taxation have also been ruled valid
under the Virginia v. Tennessee test without congressional

consent:

(1) Ham v. Maine-New Hampshire Interstate Bridge Au-
thority, 52 N.H. 268, 30 A.2d [ (1943), held that congres-
sional consent was not required for a compact under which
an interstate bridge authority was established;

(2) State v. Doe, 149 Conn. 216, 178 A.2d 271 (1962) held
that congressional consent was not required concerning a
Connecticut statute which authorized the state welfare
commissioner to enter into reciprocal agreements with
other states for interstate transportation of poor and indi-
gent persons pursuant to the interstate compact on welfare

services; and

(3) Landes v. Landes, 1 N.Y.2d 358, 135 N.E. 2d 562, 153

" N.Y.S. 2d 14, appeal dismissed 352 U.S. 948 (1956) held

that congressional consent was not required concerning the
New York uniform support of dependents act and the
California uniform reciprocal enforcement of support act.
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Finally, in a decision which predated Virginiav. Tennessee
and undoubtedly influenced that decision, the Georgia
Supreme Court in Unjon Branch RR v, ET. & Ga. RR
Co., 14 Ga. 327 (1853) held that a compact between
Georgia and Tennessee, which anthorized construction of a
railroad in the *32 two states, did not require congressicnal
consent. The court stated in Union Branch:

“l, * * * in our opinion, this prohibition (the compact
clause) applies only to such an ‘agreement or compact’ as
is in its nature political; or more properly, perhaps, such as
may, in any wise, conflict with the powers which the
States, by the adoption of the Federal Constitution, have
delegated to the General Government.

“The framers of the Constitution clearly intended nothing
more by this clause, than to prohibit the several Stafes from
exercising their authority in any way which might limit, or
infringe upon a full and complete execution by the General
Government, of the power's intended to be delegated by the
Federal Constitution; because nothing more was to be
gained by any further prohibition, no further benefit to the
General Government could have been derived from it, and
it would have been entirely superflucus and unnecessary.
“It was very proper and expedient, that no State should

" have been allowed to enter into any compact with another
State or Foreign Government, which, by involving the
exercise of powers parted with by the States, and belonging
to the Federal Government, might operate seriously to
embarrass that Government. But it could work no injury to
the General Government, for such State to make .an
agreement with another State, or even a foreign power,
which in no wise conflicted with the authority delegated to
the General Government, and tended in no manner to
embarrass that Government, in the full and complete ex-
ercise of its powers. Unless we take this view of the case,
we must hold that a State, without the consent of Con-
gress,*33 can make no sort of contract, whatever, with
another State.” (14 Ga. 339-340)™7

FN7. Cf. Dover v. Portsmouth Bridge 17 N.-H.
200 (1845); Fisher v. Steele_ 39 La. Ann. 447, 1
So. 882 (1887), McHenry County et al. v. Brady.
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37TN.D. 59, 163 N.W., 540 (1917).

Not only have the courts followed the Firginia v. Tennes-
see test, but also Congress has followed this iest in its
debates over congressional comsent to compacts or
agreements between the states. This is illustrated by the
debate as to whether or not the Southern Regional Educa-
tional Compact required congressional consent. It was
contended on the floor of the Senate that congressional
consent was not required under the test of Firginia v.
Tenmessee, supra™" The Compact was put into effect
without congressional consent. In fact, the Firginia v.
Tennessee test has been before Congress for a considerable
number of years. A volume entitled, “Constitution of the
United States of America, Revised and Annotated 19247
(Washington Government Printing Office 1924--68th
Congress, 1st Session--Senate Document No. 154} which
was distributed to each congressman as his “constitutional
bible,” laid down the following test at page 373:

FN8. 94 Cong. Record 5560, 5561, 5563, 5570,
5676, 5677, 5759, 5766 (1948).

“Such an agreement or compact as is in its nature political,
or which may conflict with the powers delegated to the
general government * * * cannot operate as a restriction
upon the powers of Congress under the Constitution.”
{Citing among other cases Virginia v. Tennessee, supra,
and Wharton v. Wise, supra )l

FNS. A comparable test was set forth in the
“Constitution of the United States of Awmerica”
(Revised and Annotated 1938) U.S. Government
Printing Office, Washington 1938--74th Con-
gress, 2d Session. Senate Document No. 232 at
pages 368-370. As there stated;

“Any agreement or compact which tends to the
increase of the political power of the States or
which may conflict with the powers delegated to
the General Government * * * cannot encroach
upon or interfere with the supremacy of the Fed-
eral Government, and so far as inconsistent with
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the Constitution will be superceded by it.”

This document was also distributed to each
member of Congress as bis “consitutional bible.”

*34 In resolving the question of congressional consent,
then, it is clear that the only established test is that con-
tained in Virginia v. Tennessee, supra, and that test is
whether a compact tends to increase the political power in
the states in a manner which may encroach upon or inter-
fere with the just supremacy of the United States.

Nnmithstanding the extensive history of the Virginia v.
Tennessee test, including its affirmance and application in
Wharton v. Wise, supra, and New Hampshire v. Maine,
supra, Appellants assert that the test in Virginia v. Ten-
nessee is not here controlling and that it is limited to
boundary disputes (Appellants’ Br., 32) or that it is dicta
(Appellants’ Br., 12, 35).

The compact clause had its origin in the very practical
problems which plagued the colonies before adoption of
the constitution and which continued to plague the new
states. These problems were, quite simply, the continuing
confroversies between the colonies and later between the
states, often over boundaries. ™% During the colonial
period, such coniroversies were settled by the Privy
Council. With the formation of the new nation, a new
mechanism had to be found to resolve these controversies
which, during the *35 period of the Articles of Confeder-
ation, had “brought the states to the very verge of physical
struggle” and were jeopardizing the existence of the new

nation FY

FN10. For a general discussion of these contro-
versies, and their relationship to the compact
clause, see Virginiav. West Virging, 246 U.S. 565
at 596-600 (1918).

FN11. Firginia v. West Virginia, supra, 246 U.S,
at 598.
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The solution embodied in the constitution was three-fold.
As stated by this court:

“k % % the conferring on this court of original jurisdiction
over controversies between the States, the taking away of
all authority as to war and armies from the States and
granting it to Congress, the prohibiting the States also from
making agreements or compacts with each other without
the consent of Congress, at once makes clear how com-
pletely the past infirmities of power were in mind and were
provided against.” Firginia v. West Virginia, 246 1.8, at
599,

Disputes between states necessarily involve a conflict
between one state's claims of sovereign power and those
asserted by another state. The disputes might involve con-
flicting assertions of state power over a geographical area,
as in a typical border dispute; or they might involve claims
over a river system, as in Arizona v. California, 373 U.S.
546 (1963). But whatever the subject matter of the dispute,
the resolution necessarily involves the claims of one state
receding--voluntarily or involuntarily--to accommodaie
those of another.

Where an accommodation between conflicting claims is
worked out in voluntary agreement between the states
imvolved in the dispute, that agreement might “* * * tend to
increase and build the political influence of the contracting
States, 50 as to *36 encroach upon or impair the supremacy
of the United States * * *” Virginia v. Tennessee, supra,
148 U.S. at 518. In such a case, the resolution of the dis-
pute must receive congressional consent.

The Compact, in contrast, is addressed to a completely
different sort of problem. It does not even purport to re-
adjust conflicting claims between the sovereign powers of
different states; rather it simaply represents a decision of the
member states o utilize a common advisory agency in the
exercise of one of their undisputed powers, Le., to tax
businesses such as those of the Appellants.

This court, in Virginia v. Tennessee, clearly recognized the
distinction between cooperative agreements, such as the
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Compact in question, which do not require congressional
consent, and conflict-resolving agreements which might
require consent. Thus, in Virginia v. Tennessee, this Court
gave two examples of such cooperative agreements, each
involving joint action to solve a commnon public health
problem which did not require congressional consent. See
148 U.S. at 518. The Compact in question is conceptually
no different.

Most importantly, this court in Virginia v. Tennessee rec-
ognized the need for flexibility in the states to enter into
cooperative agreements for joint action, without congres-
sional consent. It was recognition of this need which
prompted the court to characterize a literal reading of the
compact clause as “the height of absurdity,” 148 U.S. at
518, and to set forth the test which has been used ever

since.

*37 By constming; the compact clause in the light of its
historical purpose, as set forth in Firginia v. West Virginia,
supra, and Virginia v. Tennessee, supra, this Court will
preserve the flexibility which is required by the states
under modern conditions."™ " Past history and present
realities converge, and lead to the same conclusion.

FN12. Should the Appellants be able to convince
the Congress that the tax treatment they are re-
ceiving from one or more states, be they compact
members or not, is not in the national interest, the
Congress may well be empowered to take cor-
rective action under the commerce clause. But if
the states are to be constrained in their efforts to
produce uniformity in state and local taxation of
multistate businesses, it should be done by the
Congress, as a matter of deliberate legislative
choice, and not by this court as a matter of con-
stitutional necessity.

In a further effort to distinguish Virginia v. Tennessee,
supra; Wharton v. Wise, supra; and New Hampshire v.
Maine, supra, Appellants argue that these cases have no
application if a Compact “might affect subjects placed
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under the control of Congress.” (Appellants' Br., 33,
quoting from Wharton v. Wise, supra, 153 1.8, at 171)

But that quote does not support the Appellants' argument,
Rather, it supports the position of Appeliees. As noted by
Dunbar, “Interstate Compacts and Congressional Con-
sent,” 36 Va. L. Rev. 753, 757 (1950), the language quoted
from Wharton v. Wise (opinion written by Justice Field
who wrote the opinion in ¥irginia v. Tennessee), supports
the proposition that the states, in the exercise of powers
reserved to them under the Constitution, are not always
required to obtain congressidnal consent to exercise those
powers by “agreement or compact.” Appellants fail to
recognize that the states have a *38 reseryed power to deal

" with the subject of state taxation of multistate businesses in

the absence of congressional legislation prohibiting such
state action so long as the states do not exercise power
forbidden by the commerce clause of its own force or
effect. The compact in Wharton v. Wise, supra dealt with
navigation rights on interstate waterways and the carrying
on of commerce between the compact states over those
waterways (153 U.S. at 163, 164). Thus, the compact in
Wharton v. Wise, supra, dealt with an area which was
clearly subject, under the Constitution, to congressional
regulation. Justice Fields' statement pertaining to compacts
which “might affect subjects placed under the control of
Congress” (Wharton v. Wise, supra, 153 U.S, at 17])
necessarily related to an area of exclusive congressional
power, i.e., an area in which the states have no power to act
even in the absence of congressional action. Otherwise, the
compact in Fharion v. Wise would have been of the type
which required congressional consent under the Constitu-
tion. Therefore, Appellants’ argument that any compact
dealing with interstate commerce requires congressional

consent is in error.® The only compacts requiring’

congressional *39 consent then are those which deal with
an area of exclusive federal authority or which affect the

political balance among the states to the detriment of fed-

eral power.™1*]

FN13. The congressional consent compact cases
referred to supra in this brief which were held
valid without congressional consent dealt with the
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subject matter of interstate commerce. Dixie
Wholesale Grocery_ Compary v. Martin,_supra,
278 Ky, 705, 129 S.W. 2d 181, and Roberts To-
bacco Co. v. Department of Rev., 322 Mich. 519,
34_N.W2d 54 (1948), dealt with interstate
transportation of cigarettes; Bode v. Barreft, su-
pra. 412 T 204, 106 N.E.2d 521 {1952), aff'd
344 U.S. 583 (1953}, pertains to the inferstate use
of motor vehicles; Ham v, Maine-New Hampshire

Interstate Bridge Authority, supra, 92 N.H.268,
30 A.2d 1 (1943), Union Branch RR v. EP. &

Ga. RR Co. sypra 14 Ga. 327 (1833), and
Dover v, Portsmouth Bridge, sypra 17 N.H. 200
{18435), were concerned with interstate transpor-
tation facilities; and Stafe v. Doe, supra, 149
Conn, 216, 178 A.2d 271 (1962). and Landes v.
Landes, supra 1 N.Y.2d 358, 135 N.E. 2d 562
(1953), N.Y.5.2d 14, appeal dismissed, 352 U.S,
948 (1956), dealt with the interstate movement of
persons for welfare and support payment pur-
poses. McHewnry County v. Brady, supra, 37 N.D.
59, 163 N.W.7? 540 (1917), dealt with an
agreement in regard to an international drainage
district. Fisher v. Steele. supra, 39 La. Ann. 447,
i So. 882 (1887) upheld an interstate agreement
for construction of a levee along the Mississippi
River.

FN14. This critical distinction we here make was
established by this court in the early case of
Cooley v. Board of Wardens of the Port of Phil-
adelphia, et al, 53 U.S. (12 How.) 298, 13 L. Ed.
966 (1851). In Cooley, this court was confronted
with the problem of whether or not the states had
the power to regulate a subject of interstate
commerce--port pilots--in light of the constitu-
tional grant of power to Congress to regulate in-
terstate commerce. This court held that the grant
of power to Congress to regulate interstate com-
merce did not of its own force and effect deprive
the states of power over interstate commerce. In
upholding the power of the states to regulate port
pilots in a manner affecting interstate commerce,
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this court concluded:

“We are of opinion that this state law was enacted
by virtue of a power, residing in the State to leg-
islate; * * * (13 L. Ed. 1606)

Numerous decisions of this court hold that, within
this court’s guidelines and absent conflicting
federal legislation, state taxation of multistate
businesses is not a regulation of commerce within
the purview of the commerce clause. Northwest
States Portland Cement Co. v. Minnesota, 358

U.S. 450 (1959). (See also infra pgs. 46-50)

The distinction we are making here was expressly recog-
nized and applied by this court in St. Louis & S.E R Co. v,
James, 161 U.8. 545 (1896). Involved in that case was an
apreement between two states relating to regulation of an
interstate railroad. This court stated:

“It is competent for & railroad corporation organized under
the laws of one State, when authorized so to do by the
consent of the State which created it, to accept authority
from another State to extend its railroad into such State and
to receive a grant of powers to own and control, by lease or
purchase, railroads therein, and to subject itself to such
rules and regulations as may be prescribed by the second
State. *40 Such legislation on the part of two or more
States is not, in the absence of inhibitory legislation by

- Congress, regarded as within the constitutional prohibition

of agreements or compacts between States.” (Emphasis
added) (161 U.S. 562)

Congress clearly had the power to pass “inhibitory legis-
lation,” for the subject matter of the legislation was an
interstate railroad and interstate commerce. But until
Congress did so, the states were free from the restrictions
of the compact clause, and could work out a regulatory
scheme of their own.

Thus, the history of the compact clause and the basic
purpose for its inclusion in the Constitution of the United
States dictates that the Virginia v. Tennessee test is con-
trolling here.
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B. The Compact does not increase the political power of
the states or encroach upon the just supremacy of the
United States.

The Compact leaves completely intact the individual
member states' power over its sole subject matter, that of
state and local taxes of multistate businesses. As found by
the court below;

“Applying the test of Virginia v. Tennessee and New
Hampshire v. Maine, supra, to the Compact here in issue,
the Multistate Tax Compact doeg not increase the political
power of the party states, The Commission is vested with
no taxing anthority; the taxes which it administers are only
those imposed by the respective states and subdivisions in
accordance with state law.

“Nor does the Commission have legislative power; it may
propose model regulations where two or more party states
or their subdivisions *41 have uniform or similar laws.
Such proposals may be adopted, modified, or rejected by
the duly authorized tax officials of the affected states.™!
“The Commission does have the power to conduct audits,
but only at the request of a party state or its subdivision. In
aid of this power, the Commission is authorized to seek the
compulsory process of courts having jurisdiction within
the party states. The Commission does not have the au-
thority to enforce any tax liability; that, too remains within
the jurisdiction of the respective taxing authorities. Any
grievance that a taxpayer may have with the results of a
Commission audit or the tax liability resnlting therefrom is
justiciable in the taxing staie in accordance with the same
procedures governing the grievances of inirastate taxpay-
ers,

* FN6. Proposing model uniform legislation is a
function performed by such organizatibns as'the
National Conference of Commissioners on Uni-
form State Laws, bar organjzations and public
interest groups. As with the proposals of such
groups, the recommendation of the Commission
may be persnasive, but the decision whether to
enact the recommended legislation or regulations
lies solely with those officials designated by each
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state's constitution and laws.

“The member states have ceded no sovereignty over tax
matters to the Commission.” (Jur. St. App. A, 1la-12a,
142)

The Compact does not encroach upon or interfere with any
federal power, including the power to regulate interstate
commerce. .

As also stated by the District Court below:

“Similarly, it is clear that the Compact does not encroach
upon or interfere with federal supremacy. Although Con-
gress may be constitutionally empowered by the Com-
merce Clause, *42Article I, § 8, clause 3, to legislate and
regulate the interstate administration of state tax systems,
Congress has yet to exercise this power. Plainly, this fail-
ure to act has not preempted the states' powers in the field
of multistate tax administration. Since the states may act
individually in this area, there is no greater encroachment
upon the federal interest by their acting cooperatively.
Notwithstanding this Compact, Congress could enact
comprehensive legislation that would preempt the power,
“In Virginia v. Tennessee, supra, at 518, the Court ob-
served that “(there are many matters upon which different
states may agree that can in no respect concern the United
States.” Although the problems of multistate tax admin-
istration might be a concern of federal interest, that con-
cern has not been evidenced by legislation in this area. As
yet, there are no federal statutes or expressed Congres-
sional policies with which this Compact could interfere. In
the event of federal preemption in the future, dependants
must withdraw pro tanto in order that any such federal
statute shall be supreme.” (Jur. St., App. A, 12a)

Under the Compact, the member states administer their
own tax laws and do not delegate any of their anthority to
anyone. Each state, independent of the Compact, has the
power to adopt uniform legislation, to audit Appellants'
books and records on its individual account, to grant mul-
tistate taxpayers- certain options in the determination of
their tax liability, and to epter into reciprocal joint andit
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agreements with other states. By adoption of the Compact,
each state has retained complete and absolute corfrol over
its own tax system. Furthermore, each state *43 has the
inherent power fo delegate audit responsibilities to a third
party (Jur. St. App. A, 11a-12a).

The attemipt by the legislatures of the member states to
improve tax administration by creating the Commission as
a purely advisory and recommendatory agency could not
possibly alter the political balance among the states or
between the states and the federal government.

Thus, the Compact and the implementation of its joint
audit provisions are fully within the power and domain of
the states. These provisions in no way shift political power
among the states or encroach upon or interfere with the
federal supremacy. Consequently, congressional consent is
not required for their implementation. The federal gov-
emment and the individual states retain the same power
and the same supremacy with the Compact in force as they
have without the Compact. ‘

In sum, based upon the provisions of the Compact and their
operative effect and based upon the uniform decisions of
this court including Virginia v. Tennessee, supra, and New
Hampshire v. Maine, supra, it is clear that the Compact
does not require congressional consent for its validity.

In fact, there is a serious question as to whether the Com-
pact is an “agreement or compact.” The fact that it is called
a compact is not controlling. As indicated in a comment
entitled, “What Did the Framers of the Federal Constitu-
tion Mean By *44 ‘Agreements or Compacts'?” 3 U. Chi.

L. Rev. 453 (1936), there is no reliable history in the con--

stitutional convention proceedings or otherwise to indicate
what was to be encompassed by the term “agreement” or
“compact’” as used in Article I, § 10, clanse 3 of the Con-
stitution of the United States. Clearly, the Compact in
question does not impose any binding agreement on any
state. Any state is free to join or withdraw from the Com-
pact at will, as exemplified by the withdrawal of Illinois.
The operative provisions of the Compact are merely re-
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ciprocal arrangements among the party states for their
mutual benefit in administering their state tax laws as
applied to multistate-multinational businesses.

While it is true that the advisory and recommendatory
fanctions of the Compact are carried on through a Com-
mission and the Compact is supported by legislation in the
member states, the functions of the Commission could be
just as well discharged by the tax administrators of the
member states on an ad hoc basis without any formal
agreement whatsoever. They certainly could provide for
advisory regulations in the interpretation of uniform law
such as that contained in UDITPA without any “compact”
or “agreement” whatsoever.

Likewise, the states could enact the umiform legislation
contained in the Compact and provide for joint audits of
multistate taxpayers without the necessity for a “compact”
or “agreement.” This Court in *45Bode v. Barrett, supra,
344 1.8, 583, 586 (1953) noted that, “* * * reciprocal
arrangement between states has never been thought to
violate the Compact Clause. * * *” Basically, this is at
most all the Compact consists of. Its only added feature is

_ cooperative administration of uniform state legislation

which has never been hinted as constituting a binding
compact or agreement by the states participating in such
cooperative administrative action. Member states can act
totally independent of the work and administration of the
Compact by the Commission. They can participate as joint
administrators in promulgating advisory regulations or in
joint audits and completely ignore the results. In no manner
or means is any action by the Commission binding in any
way on any member state.

Under these facts, which cannot here be disputed, it is
difficuit to perceive the Compact in question as the kind of
arrangement that is a “compact” or “agreement” within the
intent of Article I, § 10, clause 3 of the United States
Constituiion. Certainly, this clanse must refer to an ar-
rangement, contractual in natore, that has some binding
effect or contains binding obligations or the participants.
Thus, the Bode v. Barreit test, wherein the court has held
that reciprocal legislation is exempt from the congressional
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consent requirement of Article 1. § 10, clause 3, is prece-
dent for holding that the Compact in question does not
reguire congressional consent.

In fact, reciprocal legislation, such as that upheld*46 in
Bode v. Barrett is more obligatory on the states partici-
pating in such legislation than is the Compact.

I

THE MULTISTATE TAX COMPACT DOES NOT
ENCROACH UPON FEDERAL SUPREMACY IN THE
AREA OF INTERSTATE COMMERCE BECAUSE IT
DEALS WITH A SUBJECT MATTER LEFT EXCLU-
SIVELY TO THE DOMAIN OF THE STATES ABSENT
ANY CONFLICTING FEDERAL LEGISLATION,

In the absence of congressional legislation on the subject,
the states are free to jmpose their taxes on multistate
businesses within the guidelines laid down by this Court.
{Cooleyv. Board of Wardens of the Port of Philadelphia, et
al, supra, 53 U.S. (12 How.) 298, 13 L. Ed. 996.(1851).
This Court has issued many decisions upholding the va-
lidity of state taxes imposed on multistate businesses
against the claim that those taxes violafe the Commerce
Clause. All of those decisions refute Appellants’ contention
that the Compact is invalid because it deals with inferstate
commerce; and indeed, directly or indirectly, any tax (in-

cluding property taxes) to some extent affects interstate ~

commerce.

The fact that a business activity is the subject of regulation
by the Congress does not preclude state taxation. As stated
in *47Polish National Alliance v. National Labor Rela-
tions Board, 322 U,S. 643, 649 (1944):

“* ® * federal regulation does not preclude state taxation
and state taxation does not preclude federal regulation.”

This principle was reaffirmed in Federal Power v. Union

Electric Company, 381 1.8, 90 {(1965), Footnote 7, in the

following context;

“Utah Power & Light Co. v. Pfost, 286 US 163, cited by
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the Court of Appeals, is not opposed. The Court there held
that a State had power to impose atax ona cdmpany gen-
erating electric energy for distribution in interstate com-
merce. This, of course, does not confrol the cormmerce
powers of Congress. Cf Edison Co. v. Labor Board, 305
US 197: Polish Alliance v. Labor Board. 322 1S 643, 649:
‘(F)ederal regulation does not preclude state taxation and
state taxation does not preclude federal regulation.”™’ (381
US95)

This Court has specifically held that state taxation of mul-
tistate businesses is not a regulation of interstate com-
merce. Portland Cement Co. v. Minnesota and Williams v.
Stockham Valves & Fittings, Inc., supra_358 US 450
(1959). In upholding the income taxes there under attack as
applied to interstate businesses, the court noted that the
taxes “* * ¥ are not regulations [of interstate commerce] in
any sense of that term™ (bracket material interpolated) 358
US 461, In fact, the prant of power to Congress by the

commerce clause to regulate interstafe commerce does not

withdraw from the states the authority to regulate such
commerce with respect to matters *48 of local concern on
which Congress has not spoken. Parker v. Brown, 317 US

341, 360 (1942).

If the states lack power to legislate in the area of state and
local taxation of businesses engaged in interstate com-
merce except as permifted by Congress, all state and local
taxation of Appellants and the class they purport to repre-
sent would be invalid. Thus, cases like the recent case of
Colonigl Pipeline Co. v. Traigle, Collector of Revenue of
Louisigna, 421 U.S. 100 (1975} and Complete Autg
Transit, Inc._ v, Brady, ............ US........... .51 1. BEd 2d
326, 97 8. Ct. 1076 (1977} would have been improperly
decided.

In no sense can the advisory powers granted the Commis-
sion be constrned as an unconstitutional regulation of
interstate commerce. In specific reference to the contro-
versy here, an audit in aid of the enforcement of a tax is no
more a regulation of interstate comumerce than the tax
itself. Furthermore, a joint audit is no more a regulation of
interstate commerce than individual audits by the states
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participating in the joint audit.

The District Court properly analyzes the commerce clanse
argument of Appellants as follows:

“Plaintiffs next contend that the Compact violates the
Commerce Clause in several respects. Plaintiffs' first
contention in this regard is that Congress, under its power
to regulate interstate commerce, has preempted the field.
As we noted previously regarding the issue of encroach-
ment upon federal supremacy, there has been no such
federal preemption. It is now established that

*49 <* * * foderal regulation of a field of commerce shounld
not be deemed preemptive of state regulatory power in the
absence of persuasive reasons-- either that the nature of the
regulated subject matter permits no other conclusion, or
that Congress has unmistakably so ordained.’ Florida
Lima & Avocado Growers, Inc. v, Paul, 373U.S. 132, 142
(1963). :

“See also Merrill Lynch, & c. v. Ware, 414 U.S. 117, 139
(1973). There is nothing inherent in the problems of mul-
tistate tax administration that would require federal regu-
lation, nor has Congress yet identified these problems as a
matter of peculiar federal concern.

“Second, plaintiffs contend that the Compact imposes an
undue and unreasonable burden upon interstate commerce.
‘Tt is a truism that the mere act of carrying on business in
interstate commerce does not exempt a corporation from
state taxation. “It was not the purpose of the commerce
clause to relieve those engaged iIn interstate commerce
from their just share of state tax burden even though it
increases the cost of doing the business.” Western Live
Stock v, Bureau of Revenue 303 U.S. 250, 254 ( 1938).’
-Colonial Pipeline Co, v. Traigle, 421 U.S. 100, 108 (1975).
“Indeed, plaintiffs do not contend that the Commerce
Clause bars imposition of the respective state taxes which
the Commission is charged with administering for the
benefit of member states. A necessary correlative of the
power to impose taxes is the power to audit, and determine
the tax liability properly for each taxpayer.

“The stated purposes of this Compact, *50 supra, are to-

promote uniformity among state tax systems, ease taxpayer
compliance and minimize the risk of duplicative taxation
of the multistate taxpayer. Plaintiffs contend that the
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Compact promotes disparity, not uniformity. In suppoit of
this contention, plaintiffs argue that the voluntary nature of
Compact membership and the fact that only twenty-one
states have joined necessarily limits its reach. Plaintiffs
further argue that the advisory powers granted to the
Commission are insufficient to override the differences in
the substantive tax laws of the party states. Plaintiffs’
characterization here of a compact binding only a loose
and powerless confederation stands in sharp contrast to
their simultaneous characterization of the Compact as
intruding upon the federal supremacy and increasing the
political power of the states. That the Compact may
promise more than it has as yet achieved is no ground for
finding unconstitutionality. The member states have ceded
no sovereignty over tax matters to the Commission. The
fact that the Compact might promote a consensus among
party states on principles of allocation of revenues or other
matters, does not create an impermissible burden upon
interstate commmerce. This is so for at least two reasons:
first, even without the Compact, the states could enact
parallel or uniform tax legislation, as has been done with
UDITPA itself; and second, any agreement between two or
more states to observe an identical principle of state tax
law diminishes the existing possibility of fifty disparate
state tax results. In sum, we find no merit to the contention
that the Compact is an unconstitutional burden upon in-
terstale commerce.” (Emphasis added) (Jur. St. App. A.
13a-15a)

*351 111

THE COMPACT IS NOT INVALID WITHIN THE
PURVIEW OF THE COMMERCE, EQUAL PROTEC-
TION AND DUE PROCESS CLAUSES OF THE
UNITED STATES CONSTITUTION BECAUSE THE
COMPACT DOES NOT UNREASONABLY BURDEN
INTERSTATE COMMERCE OR UNCONSTITU-
TIONALLY DISCRIMINATE AGAINST MULTI-
STATE TAXPAYERS.

The intersiate commerce and Fourteenth Amendment
(equal protection and due process) arguments of Appel-
lants have been thoroughly demolished by the opinion
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below.™] (Jur. St. App. A 13a-20a) We believe that this
~ opinion is so persuasive as to require little further argn-
ment.

FN15. For all practical purposes, these arguments
have been abandoned on this appeal. Clearly, the
Compact should not be declared invalid under the
commerce clause or Fourteenth Amendment be-
cause of alleged abuse by its executive director in
his advisory role to the Commission and member
states. (Appellants® Brief, 48-51)

Assuming, arguendo, that there are differences in the
standards applicable to multistate taxpayers under the
Compact and applicable to infrastate taxpayers under
member state laws, various principles of constitutional law
prevent Appellants from successfully relying on those
differences to invalidate the Compact, ™1

EN16. The lower court specifically held: “The

- different treatment, if any, accorded multistate
taxpayers by the Compact is a permissible legis-
lative response to what is perceived as the dif-
ferent circumstances of the multistate taxpayer.”
(Jur. St. App. A 20a)

Appellants must establish that the alleged differences are
significant and result in an actual or threatened injury
which denies them constitutional rights, *52 Re 620
Church Street Building Corp., 299 U.S. 24, 27 (1936);
Plymouth Coal Co. v. Pennsylvania. 232 U.S, 531, 544,
545 (1914). General Trading Co. v. State Tax Commission,
322 U.S. 335, 338 (1944). A distinction in form is not
sufficient. Gregg Dveing Co. v. Cuery, 286 U.S. 472

(1932).

This court has upheld a variety of differences between state
taxes as they pertain to multistate business ds compared to
Intrastate businesses against the argument that these dif-
ferences deny multistate businesses constitutionaily pro-
tected rights. Appellees are aware of no decision of this
court that has even hinted that administrative differences in
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determining the tax liability of multistate businesses, as
ecompared to intrastate businesses, violate any federal
constitutional rights of multistate businesses.

In Henneford v. Silas-Mason Co., 300 U.S. 577 (1937),
and in Nelson v. Sears Roebuck & Co., 312 U.S. 359
{1941) this court noted that the methods used to collect
taxes imposed upon multistate businesses there involved
were different from those used to collect taxes imposed

* upon intrastate businesses. These differences were deemed

immaterial by the court.™ ! There is thus nothing in the
commerce clause discrimination cases that would lend
support to the *53 argument that the differences between
the Compact standards in relation to multistate taxpayers
and member state standards in relation to intrastate tax-
payers are significant under the commerce clause.

EFNI7. In fact, this court has upheld tax statutes as
nondiscriminatory as to interstate businesses so
long as comparable taxes are imposed somewhere
along the tax chain on intrastate businesses.
Hinson v, Lott, 75 U.S. 148 (1869); Gregg Dyeing
Co. v. Query, supra; Henneford v. Silas-Mason

Co., supra; Alaska v, Artic Maid, 366 U.S. 199 -

(1961); General American Tank Car Corp. v.
Day, 270 U.S. 367 (1926); Cashey Baking Co. v.
Virginia, 313 U.S. 117 (1941}; Nelson v. Sears
Roebuck & Co., supra. In fact, the identical tax
burden is not required to be placed on interstate
businesses as compared to intrastate businesses.
General American Tank Car Corp. v. Day, supra;
Alaska v. Artic Maid, supra.

In order for Appellants to establish that the compact denies

them equal protection or due process of the law, they must
establish that multistate taxpayers cannot be classified
differently from intrastate taxpayers. However, such clas-
sification is permissible unless it is arbitrary and capri-
cious; and unless no imagined set of facts would justify the
classification. Lehnhausen v. Lake Shore Auto Parts Co.
410 U.8. 356 (1973); Madden v. Kentucky, 309 U.S. 83
(1939); Allied Stores of Ohio v. Bowers, 358 U.8. 522

(1959).
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Multistate businesses, by the very nature of their activities
within a particular state, must of necessity be treated dif-
ferently than purely local businesses. The problems in-
volved in auditing a multistate-multinational cbrporation
with national and international operations are vastly dif-
ferent from those involved in auditing the local grocery
store. This alone disposes of the argument that the compact
denies Appellants equal profection or due process of law.
The differences applicable to intrastate taxpayers as com-
pared to interstate taxpayers are based on a reasonable
classification. The reason is that they rest on “some ground
of difference having a fair and substantial relation to the
object of the legislation.” (Stebbins v. Riley, 268 U.S. 137,

142 (1925))

*54 The important consideration here is that under the
corapact mulfistate taxpayers and intrastate taxpayers
retain the same substantive rights concerning state and
local taxation. Mefropolitan Co. v. Brownell, 294 U.S. 580
(1935Y; American Motors Insurance Co. v. Starnes, 425
U.S. 637 (1976). There is no claim here that they have not.

In sum, as found by the three-judge court below, the Ap-
pellants' commerce clause, due process clause and equal
protection clause arguments are totally facking in merit.

w
FURTHER ANSWERING APPELLANTS' POINTS
A. Introduction
We have shown above:
1. The rule of Virginia v. Tennessee is not dictum but is the
law of this land as ruled in New Hampshire v. Maine.

{Supra, pp. 21-22)

2. The rule of Virginia v. Tennessee applies to any and all
agreements between the several states and not just to
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boundary agreements. (Supra, pp. 27-40)

3. The rule of Virginia v. Tennessee tequires that Appel-
lants demonstrate that the agreement tends to increase the
political power of the combining states and encroaches
upon or interferes with the just supremacy of the United
States. (Supra, pp. 20, 25)

4. Appellants have made no such showing and *55 indeed
the contrary is true; the Compact at bar does not increase
the political or any other power of any or all of the member
states and there is no encroachment upon or interference
with any supremacy, just or otherwise, of the United
States. (Supra, pp. 3-3, 40-46)

5. The Compact does not in any wise interfere with or
impede interstate commerce and involves local taxation
only in dreas left exclusively to the respective states. {Su-

pra, pp. 46-50}

6. The Compact does not in any wise deny equal protection
or due process to Appellants or anyone else, nor does it

" burden, unreasonably or otherwise, inferstate commerce.

(Supra, pp. 51-54)

The Appellants have abandoned any effort to convince this
Court that any provision of the Compact on its face re-
quires congressional consent for its validity. They rely
instead on what they represent as facts concerning its ad-
ministration. Appellants have also abandoned any effort to
show that this purported administration of the Compact
requires congressional consent because it increases the
political power of the states or because it encroaches upon
federal supremacy. Rather, the Appellants contend that if
the adminisiration of the Compact has some effect on or
interference with the interest of the nation or nonmember
states, it requires congressional consent and that it is up to
Congress to determine this (Appellants' Br. 12, 34, 35).
Appellants then argue by reference to matters completely
without the record and by broad sweeping conclusions, not
*56 supported by any authority and contrary to fact, that
the Compact is a regional effort of the westemn states and
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that its adznhﬁsﬁation interferes with the inferest of non-
member states and the federal government (Appellants' Br.
11, 35-47).

They center this argument on what they purport to be the
rules and practices of the Commission in regard to “com-
bined reporting” and “full apportionment of nonbusiness
income” (Appellants' Br. 25-28, 35-46). Since neither the
Compact nor the rules and practices of the Commission
provide for “combined reporting” or *full apportionment
of nonbusiness income™ and since the Commission has no
power to fix or determine any tax liability of any multistate
taxpayer or any policy for any state, this argument is (a)
irrelevant, and (b) lacks any foundation in law or fact. The
Commission simply does not have any power to affect or
interfere with the interest of the nation or nonmember
states. ’

Similarly, a great deal of the Appellants’ Brief consists
solely of argument intended to discredit the Compact, the
Commission and its work in the eyes of this Court. They
assert that; »

“The adoption of mles or practices which conflict with the

laws of the member states appears to be a recurrent custom
of the Commission.” (Appellants' Br. 29)

This argument, oo, is (a) irrelevant and (b) lacks any
foundation in law or fact. It is irrelevant because admin-
istration of the Compact is not at issue; and it lacks any
possible factual or legal *57 foundation because the rules
and practices of the Commission are not binding on any
state and therefore could not conflict with the law of any
state. The Cominission simply has no power to fix or de-
fermine the tax liability of any multistate taxpayer. Not
surprisingly, Appellants have not cited a single case in
which the rules and practices of the Commission have been
found to be violative of state law.

These introductory comments are intended to apprise the
Court of the irrelevancy and lack of any possible factual or
legal foundation for most of Appellants' argument. In
constitutional cases, such as this, this Court has consist-
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ently rejected unsupported assertions of fact and hypo-
thetical argurnents to invalidate state laws under the Con-
stitution of the United States. General Motors Corp. v.
Washington, 377 U.S. 436 (1964)."" It should do so in
the instant case.

EN18. The District Court below placed Appel-
lants' argument here in the appropriate context as
follows:

“No contention is made that the Compact is being
administered other than according to its terms,
except as to particulars governed by the substan-
tive tax law of the respective party states. The
constitutional issues posed by this complaint re-
duce themselves to questions of law.

“Certain of the issues of fact which Plaintiffs
would seek to raise are purely hypothetical and
speculative. As to these issues, Plaintiffs have not
‘set forth specific facts showing there is a genuine
issue for trial’ Rule 56(a) F.R.Civ.P. Certain other
claimed issues of fact are plainly not material to
the determination of the merits of the constitu-
tional arguments raised here. although they may
be of academic inferest ‘to the various states in
determining whether to join or continue mem-
bership in the Compact.” (Jur. St. App. A. 3a)

Though the Appellants' argument is wholly irrelevant in
determining the validity of the Compact on its face, we do
wish to point out, however, some serious misstatements
and arguments of Appeliants.

*58 B. In arguing that the Compact requires congressional
consent, the Appellants ignore the test laid down in Vir-
ginia v. Tennessee, supra, as affirmed by this court in
Wharton v. Wise, supra, and New Hampshire v. Maine,
supra, and contrary to those cases assert that all modern
compacts require congressional consent which assertion
would result in an unwarranted shift of power to Congress.

Appellants in substance are arguing that all compacts or
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agreements among the states which deal with subject
matters of general interest require congressional consent
(Appellants’ Br. 12, 19-20, 32-35). In the Appellants’ view,
it is immaterial that a compact or agreement is purely an
advisory arrangement and deals solely with administrative
matters pertaining to a subject of direct concern only to
member states and pertaining solely to powers reserved to
the member states under the Constitution of the United
States. Thus, Appellants argue that all interstate arrange-
ments of the states, however informal and advisory, require
a shift of political power from the states to the Congress.

Appellants' construction of the compact clause would have -

far-reaching effect and would be destructive of any kind of
cooperative effort by the states to produce uniformity and
to prevent avoidance of just taxes by multistate taxpayers.
This is particularly so when it is realized that a compact or
agreement within the purview of the compact clause need
not be reduced to writing or constitute a formal arrange-
ment*S9 among the states (Holmes v. Jennison, et al.,
supra, 39 U,S, (14 Pet.) 540 {1840)), and when it is real-
ized, as indicated at length in the Appellants' Brief, that
Congress does not play a passive role in giving its consent
to a compact or agreement among the states. In the case at
bar, Appellants are saying that the tax administrators of the
member states of the Compact cannot confer together
concerning common problems, agree on joint audits of
multistate-multinational taxpayers and issue recommen-
dations in the form of advisory rules and regulations
without the confrol and consent of Congress. Thus, ac-
cording to Appellants' view, each state must “go it alone”
in resolving problems of state and local taxation of multi-
state businesses or they must deal with these problems as
they arise from time to time only after receiving congres-
sional consent. Certainly, this could not be the intent of the
constitutional restraint on compacts.

Twenty-four states under the auspices of the Commission
have entered into reciprocal exchange agreements for the
exchange of information concerning taxpayers.™! Under
the Appellants' view of the compact clause, this agreement
standing alone would require congressional consent. If
several states should agree that they would conduct coop-
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erative (joint) audits of selected multistate taxpayers, Ap-
pellants would require that such agreement be given con-
gressional approval and that Congress could prescribe the
*60 rules or guidelines for such audits, On March 8, 1977,
the Executive Officer of the Franchise Tax Board of the
State of California, Mr. Martin Huff, and the Director of
the Oregon Department of Revenue, Mr. John Lobdell,
entered into just such an agreement. Since both California
and Oregon follow the unitary concept and worldwide
combination in imposing taxes on or measured by net
income, Appellants argue that Congress could prevent
them from doing so in reference to any joint audit pursuant
to such an agreement, although each state individually
could do so. This is of course what Appellants are arguing
in regard to the joint audit program of the Commission.

FN19. Ninth Annual Report of the Multistate Tax
Commission (1976), Appendix B, pp. 24-25,

Under Appellants' reasoning, the National Association of
Tax Administrators could not finction without congres-
sional consent. This organization has a permanent staff. It
is financed by the member states; and from time to {ime
recommends that the states take particular actions in regard
to any subject of general concern involving state and local
taxation. A comumittee of this organization proposed uni-
form regulations for the Uniform Division of Income for
Tax Purposes Act. At the Forty-Fourth and Forty-Fifth
Annual Meeting of the National Association of Tax Ad-
ministrators, the status of the United States-United King-
dom Income Tax Treaty and congressional foreign source
income proposals were discussed and were a subject matter
of resolutions by that body at those meetings. These reso-
lutions oppose the proposed treaty limitations on state
taxing power. Under Appellants' reasoning, amy such
concerted*61 action by state tax administrators would be
characterized as interference with foreign commerce and
therefore invalid because it has not been recommended by
an interstate agency which has received the consent of
Congress.

In the tax field alone, there are numerous organizations of
the states which deal with the same subject matters that are
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dealt with by the Commission. These organizations discuss
common interstate taxation problems and propose rules
and regulations or legislative action for their solution.
They have at least as great or greater potential impact on
federal policies or the interest of nonmember states as does
the Commission. Yet, their constitutional validity has
never been challenged.

The unwarranted and far-reaching effect of Appellants'
construction of the Compact Clause lends validity fo the
test of Virginia v. Tennessee, supra, and the recent affir-
mance of that test in New Hampshire v. Maine, supra, to
resolve the question of when congressional consent is
require for any agreement or compact among the states.

C. Appellants erroneously contend that the Compact is a
regional effort which interferes with the national interest
and the interests of nonmember states. (Appellants’ Br.

35-47). '

Assuming, arguendo, that this Court were to abandon the
Virginia v. Tennes see, supra, test and require congres-
sional consent for compact's which, *62 in the Appellants’
words, “interfere” with the national interest or the sover-
eignty (i.e. tax policies) of nonmember states, it is clear
that the Compact does not so “interfere.”

Appellants argue that the Compact interferes with the
conduct of foreign affairs (Appellants' Br. 32-42) because
“combined reporting™ which is utilized for the purposes of

state taxation by some states is not utilized by the federal

government for federal income tax purposes. Since no
provision of the Compact requires “combined reporting,”
this argument of Appellant lacks any factual or lepal
foundation.

Next, Appellants argne that the Compact has a serious
impact on interstate commerce {Appeliants' Br. 42-44)
because “combined reporting” (“unitary business™) and the
apportionment of non-business income may result in mul-
tiple taxation and in increased costs of compliance. Since
the Compact does not require combined reporting and
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since Article IV of the Compact specificaily provides for
the allocation of nonbusiness income, this argument of
Appelants likewise lacks legal or factual foundation.

Appeliants then arpue that the Compact interferes with the
sovereignty and revenue policies of the nonmember states
(Appellants' Br. 45-47) because “combined reporting” and
the apportionment of nonbusiness income deprives non-
member states of their ability to offer tax incentives to
selected businesses. Since Article IV of the Compact spe-
cifically provides for the allocation of nonbusiness income
and the Compact does not require combined reporting, this
*63 argument also lacks any legal or factual foundation.

The foregoing illustrates the complete fallacy of the Ap-
pellants' argument that the Compact interferes with the
national interest or the interest of the nonmember states.
The most serious defect in Appellants’ argument is the gap
between what the Compact provides for in accordance with
its terms and what the Appellants attribute to the Compact.
The only provision of the Compact which has any bearing
on Appellants’ argument is Article IV which contains the
Uniform Division of Income for Tax Purposes Act. Where
any state adopts this Act, whether or not a member of the
Compact, its adoption would have no effect on foreign
affairs and no adverse impact on interstate commerce or
the tax policies of nonmember states which Appeliants
erroneously atiribute to the Compact. Therefore, it is not
the Compact itself which is the subject matter of Appel-
lants' complaints, but rather, UDITPA.

Though wholly irrelevant, we will now turn to a more
detailed analysis of the specific elements of the Appellants'

argument.

1. Appellants' assertion that the Compact is a regional
effort of the western states which conflicts with the inter-
ests of nonmember states is not in accordance with the
history of the Corpact.

The Appellants assert that the Compact is a regional effort
of the western states which adversely affects the interests
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of nonmember states. This argument is contrary to the
history of the Compact and ignores the fact that a majority
of the states are *64 either regular or associate members of
the Compact. In addition to its regular members, the
Compact hag thirteen associate members consisting of the
states of Alabama, Arizona, Georgia, Lonisiana, Maryland,
Massachusetts, Minnesota, New Jersey, Ohio, Oklahoma,
Pennsylvania, Tennessee and West Virginia V2%

FN20. Ninth Annuai Report of the Commission
(1976), pp. XIV-XVI. Associate membership has
been by designation of the governors of the as-
sociate member states and entitles the states to
fuull participation in the activities of the Commis-
sion except voting and officer privileges.

An examination of the history of the Compact reveals that
it was and is an effort by @/l the states to produce greater
uniformity, certainty and equity and ease of compliance
burdens in state and jocal taxation of multistate taxpay-

GI'S.[FN?'”

FN21. First Annual Report of the Commission
(1968), pp. 1-2; Revenue Administration, Na-
tional Association of Tax Administrators, Thir-
ty-Fourth Annual Conference, Chicago, Illinois
(1966), pp. 15-20;, P.H. State and Local Taxes;
All States Unit, para. 5100,

This Court should thus reject the Appellants' assertion that
the Compact is aregional effort of some tax administrators
which has a detrimental impact on nonmember states. All
of the states participated in its formation and agree with its
fundamental purp.oscs of achieving greater uniformity,
certainty, ease of compliance and equity in state and local
taxation of multistate businesses. There is absolutely no
provision of the Compact that has a regional bias. Once the
constitutionality of the Compact is firmly established by
this Court, it is anticipated that many nonmember states
will become members. 1t is to their interest and the interest
of the Nation for them to do so.
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*65 2. The Appellants erroneously argue that the Com-
mission has issued invalid regulations calling for full ap-
portionment of nonbusiness income of multi-
state-multinational taxpayers, confrary to state law and
traditional practices. (Appeliants' Br. 13, 26-27, 46,48)

While not material in determining the validity of the
Compact on its face and the need for congressional con-
sent, Appellants place in issue the validity of the Com-
mission regulations pertaining to the Uniform Division of
Income for Tax Purposes Act (Article IV of the Compact)
and contend that these regulations are not in accordance
with law and alter traditional patterns of taxing income
from intangible properties by the state of commercial
domicile (Appellants’ Br. 13, 26-27, 46).

The Appellants' argument that the Commission regulations
require full apportionment of nonbusiness income is de-
fective for at least four reasons: (1) it is totally irrelevant
and immaterial; (2) if the regulations are invalid and are
adopted by any state, the Appellants and other multistate
taxpayers have adequate remedies under state law to pre-
vent the application of these regulations to them; (3) the
regulations do not provide for apportionment of nonbusi-
ness income; and {(4) traditional practice has not been to
assipn all income from intangibles to the commercial
domicile of the taxpayer.

Appellants' assertion that all income from intangible
properties has traditionally been allocated to the commer-
cial domicile for state income tax *66 purposes (Appel-
lants’ Br. 26) is refuted by the “Willis Report.” Volume 1
of that Report, ¥ pages 197-232, deals with the problem
of specific allocation of income and deductions therefrom
by state practices at the time of the Report. The report
noted on page 198: -

FN22. Report of the Special Subcommittee on
State Taxation of Interstate Commerce of the
Committec on the Judiciary House of Represent-
atives, §8th Cong., 2nd Sess., HR 1480 (1964).
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“On the basis of the methods which they used to determine
what income is specifically allocable, the States may be
divided into three groups: (a) those which rely solely on an
iternization of the particular types of income to be specif-
ically allocated; (b) those which distinguish between
business income and nonbusiness income; and ‘(c) those
which distingnish between unitary business income and

other income. ™2

FN23. Because of the wide variety of practices
and inconsistencies in the specific allocation of
items of income, including those from intangible
properties, and because of the problems associ-
ated with determining the deductions from in-
come attributable to specifically allocated income
items, the Willis Subcommittee recommended
full apportionment of all income. (The Report of
the Special Subcommittee on State Taxation of
Interstate Commerce of the Committee on the
Judiciary House of Representatives, House Re-
port No. 952, 8%th Cong,, 1st Sess., p. 1144)

In an Indiana survey,™ ¥ in answer to the question, “Does
your state (ever) inclide dividends in the apportionment
base?” 31 states answered “yes.” - '

FN24. The State of Indiana conducted a survey to
determine state progress toward uniformity. It
published the results in a report entitled, “Results
of a Survey of the Uniformity of State Tax Laws
by the State of Indiana,” dated Febrvary 15, 1977.
This repart is referred to several times in this brief
and is reproduced as Supplement A to this brief.

Interestingly, the Willis Report indicates:

“¥ # ¥t should be noted that New York also distingnishes
between ‘business income’ and ‘investment income.’
However, in New York ‘investment income’ js not spe-
cifically allocated but is apportioned by a formula based
upon the amount of investment capital employed in that
*67 State.” (Vol. 1 of the “Willis Report,” 88th Cong., 2nd
Sess., HR 1480 (1964), p. 199)F"]
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FN25. Case authority also supports the proposi-
tion that income from intangible propertieé have
been apportioned as part of unitary or business
income. See International Harvester v. Depart-
ment of Tax., 322 U8, 435 (1944), and Wisconsin
v. JC Peppey Co., 311 U8, 435 (1940) (up-
holding the apportionment of income from divi-
dends against the payor corporation based on its
in-state activities); Appeal of US. Steel Corp.,

Appeal No. 73-1-20 (fdaho B.T.A. Nov. 1, 1973),
and Appeal of Capital Southwest Corp., CCH Cal.

Tax Rep. para. 204-881 (S.B.E. Jan. 16, 1973)
(wherein the Boards respectively upheld divi-
dends ard interest income as business or unitary
intcome). In addition, see Montgomery Ward &
Co. v. Commissioner of Tax., 276 Minn. 479, 151

N.W.2d 294 (1967); Great Lakes Pipeline Co. v.

Commissioner of Tax., 272 Minn. 403, 138

N.W.2d 612 (1965), appeal dismissed, 384 1.5,

718 (1966) (wherein the courts held that interest
income was business income subject to appor-
tionment). Cf. F. W, Woolworth Co. v. Director of
Div. of Tax, 45 N.J. 466,213 A.2d 1 (1965); Gulf
Qif Corp. v. Morrison, 120 Vt. 324, 141 A.2d 671

(1958); and F. W. Woolworth Co. v. Commis-

sioner of Taxes, 130 Vt. 544, 298 A.2d 839,
(1972) (in which dividend income was subject to
apportionment either as business income or part
of the unitary income of the payee corporation).

In determining the significance of investments to
the overall business operations, this court aptly
noted in Fiint v. Stone Tracy Co., 220 U.S. 107
(1911): '

“Nor can it be justly said that investments have no
real relationship to the business transacted by a
corporation. The possession of large assets is a
business advantage of great value; is may give
credit which will result in more economical
business methods; it may give a standing which

shall facilitate purchases; it may enable the cor-

poration to enlarge the field of its activities and in
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many ways give it business standing and pres-
tige.” (220 U.S. 166)

Appellants further erroneously conclude that the Com-
mission regulations do not provide for the apportionment

of nonbusiness income. ™%

FN26. Section 1 of Article IV of the Compact
" (Jur. St. App. E. 58a) defines nonbusiness income
as all income other than business income and de-
fines business income as
“Income arising from transactions and activity in
the regular course of the taxpayer's frade or
business and includes income from tangible and
intangible property if the acquisition, manage-
ment and disposition of the property constitute
integral parts of the taxpayer's regular trade or
business operations.”

The regulations of the Commission implement
this langnage (Reg. IV.1, Seventh Annual Report
of the Commission, pp. 64-69).

The regulafions contain examples of nonbusiness
income subject to specific allocation. For exam-
ple, Reg. IV.1.(c) (4) Example (vi) reads:

“The taxpayer is engaged in a multistate glass -

manufacturing business. It also holds a portfolio
of stock and interest-bearing securities, the ac-
quisition and holding of which are unrelated to
the manufacturing business. The dividends and
interest income received are nonbusiness in-
come.” (Seventh Annual Report, Multistate Tax
Commission (1974), Appendix J, p. 68)

*68 Nor is there merit to the Appeliants' wholly irrelevant
argument that the Commission's UDITPA regulations are
invalid (Appellants' Br. 27, 48). In so arguing, the Appel-
lants have not directed the Court's attention te any provi-
sion of UDITPA or any provision in the regulations or to
any case authority interpreting UDITPA ™7
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FN27. In support of this argument, they rely in-
stead on cases set forth in footnote 22 (p. 26} and
articles cited in footnotes 43, 44 (p. 27) and 68 (p.
48) of their brief The cases relied upon are not
UDITPA cases. Three of the four articles relied
upon are not directed to the question of whether or
not the UDITPA regulations of the Commission
are valid and the fourth article does not analyze
the regulations in reference to the UDITPA lan-
guage and case authority.

The article of the Executive Director of the
Commission referred to in footnote 43 and the
article of the Commission's general counsel re-
ferred to in footnote 68 do not support the prop-
ositions for which they are cited. The Commis-
sion's staff has never taken the position that the
Commission's UDITPA regulations are invalid in
any respect or require full apportionment of
nonbusiness income. -

The fact, as indicated by the Indiana survey
{(footnote 24, supra; Supplement A), that eighteen
states have adopted UDITPA regulations which
substantially conform to the Commission's regu-
fations, support their validity.

Furthermore, the courts that have dealt with the
question of what constitutes business versus
nonbusiness income under UDITPA (Article IV
of the Compact) do nof disagree with the Com-
mission's regulations because they generally hold
that all income which.a taxpayer derives from its
integrated unitary business operations constitutes
business income if the income arises out of ac-
tivities, or is used, in the regular course of busi-
ness. See, for example, Champion International
Corp. v. Bureau of Revenue, 88 N.M. 411, 540
P.2d 1300 (1975), and Sperry & Hutchinson v.
Department of Revenue, 270 Or. 329, 527 P.2d

729 (1974).
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" From the foregaing, it is clear that Appellants’ efforts to
raise a congressional consent issue concerning the Com-
mission's regulations implementing UDITPA lacks sup-
port in fact, Furthermore, if the regulations in fact provided
for full apportionment of nonbusiness income contrary to
UDITPA and changed the traditional rule of assigning
income from intangibles to the commercial domicile, this
does not invalidate the Compact.

*69 3. The Appellants erroneously argue that the Com-
mission has adopted rules and practices for combined
reporting (Appellants’ Br. 12, 25-26) and that this inter-
feres with the national interest in the conduct of foreign
affairs (Appellants' Br. 35-42 and the sovereignty and
revenue policies of nonmember states (Appellants' Br. 45).

The Appellants advance the argument that the Commission
has adopted rules and practices on worldwide combination
which are contrary to international practice, United States
treaty corﬁminnents, and federal principles, and have
provoked complaints from many of our freaty partners
(Appellants' Br. 12-13) and thus interferes with foreign
affairs (Appellants' Br. 32-35). Since the Commission has

no power to fix or determine the tax liability of any tax--

payer for any state on any basis whatsoever; since the
Comrnission has adopted no combined reporting rules and
has no vniform practice in regard to combined reporting
{either domestic or worldwide); and since there is no in-
ternational practice or established federal policy concern-
ing worldwide combination for state tax purposes, the
Appellants' argument concerning the Compact's alleged
interference with national or infernational affzirs is in
error.

No treaty which has been ratified by the Senate forbids any
state from determining the income of a multinational
corporation by ‘application of worldwide combination
principles. Thus, there is no conflict between federal trea-
ties and worldwide combination.*70 If there were, the
treaty provisions would control. The only regulations is-
sued by.the Commission are those pertaining to the divi-
sion of income under Articie IV of the Compact (UDITPA)
which do not provide for “combined reporting,FY »71
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In reference to combined reporting these regulations only
provide:

FN28. If the Appellants were correct in their
contention, which they weave throughout their
argument pertaining to the “congressional con-
sent” question, that the Commission has adopted
rules and regulations pertaining to the *combined
reporting” and “unitary” concepts, we fail to see
how this would invalidate the Compact on its
face. These are concepts approved by the judici-
ary and indeed found to be necessary to properly
apportion the income of multistate-multinational
corporations to the respective states. See Un-
derwood Tvpewriter Co. v. Chamberlain, 254
1.8, 113 (1920); Bass, Ratcliff & Gretion v. State
Tax Commission, 266 11.S, 271 (1924); and Butler
Bros. v. McColgan, 17 Cal. 2d.664, 111 P.2d 334,
affd 315 U.S. 501 (1942}, Edison California
Stores v. McColgan, 30 Cal.2d 472, 183 P.2d 16
(1947); Superior Qil Company v. Franchise Tax
Board 34 Cal: Rptr. 543, 386 P.2d 33 (1963). Far
a recent discussion on “combined reporting” see
Frank M. Keesling, “A Current Look at the
Combined Report and Uniformity in Allocation
Practices” 42 Jowrnal of Taxation 106 (Feb.
1975). Cf. “Multinational Corporations and In-
come Allacation vnder Section 482 ofthe Internal
Revenue Code,” 89 Harvard L. Rev. 1202,

If Corporation A manufactures a product which it
sells to a sales subsidiary Corporation B and
Corporation A and B are so interrelated in their
business affairs that the separate profits of Cor-
poration A cannot be determined apart from
Corporation B and vice versa, it is perfectly log-
ical and necessary to combine Corparation A and
B to determine the true income of either Corpo-
ration A or Corporation B. Should the results ar-
rived at by this court in Bass, Rarcliff & Gretton v.
State Tax Commission, 266 1.8. 271 (1924) be
any different if the brewing of ale in England was
by a parent and its activities in New York were
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conducted by a subsidiary corporation?

The Indiana Survey (foomote 24, Supplement A,
asks the following question: “Are there any situ-
ations in which your state goes beyond the cor-
porate shell to consider the unitary corporate
business in determining the income tax base?
(That is, are there any situations in which your
state takes into consideration activities of related
corporations in determining the income tax of a
corporate taxpayer?)” This survey indicates that
31 states answered the question “yes,” including
eastern states such as New York and the District
of Columbia.

The only question in “combined reporting” is
whether or not tax consequences should be dif-
ferent if a unitary trade or business is carried on
under one corporate umbrella or several corporate
umbreflas, Compare Butler Bros. v. McColgan,
supra with Edison California Stores v.
McColgan, supra.

The report of the Special Subcommittee on State
Taxation of Interstate Commerce of the Com-
mittee on the Judiciary House of Representatives
in House Report No. 952, 89th Cong, 1st Sess., at
page 1154, noted that:

“Often corporations which are controfled directly
or indirectly by the same interests are so mutually
dependent on each other for their success that the
books of an individual corporation cannot accu-
rately reflect the corporation's contribution to the
profitability of the entire multicorporate enfer-
prise.”

It then recommended at page 1155 of the same
report that:

“State tax administrators be allowed to require
consolidation in any case where two or more
corporations are affiliated by common ties of
more than 50 percent of stock ownership and at

Page 35

least one of the affiliates has fcélty or an em-
ployee in the State.”

“Ifa particular trade or business is carried on by a taxpayer
and one or more affiliated corporations, nothing in Article
IV or in these regulations shall preclude the use of a
‘combined report’ whereby the entire business income of
such trade or business is apportioned in accordance with
Article IV.9. to Article IV. 17”1

FN29. Seventh Annual Report of the Multistate
Tax Commission (1974), p. 69, Reg. IV.2.(b)(2).

Neither has the Commission adopted any particular prac-
tice in regard to combined reporting. In conducting joint
audits for member states, the Commission auditors audit in
accordance with the guidelines given to them by the tax
officials of the member states. If a member state requests
that an audit be prepared in accordance with the combined
method of reporting (either domestic or worldwide), this
method is employed by the Commission auditors for that
state. On the other hand, if a member state requests that the
Commission auditors furnish it information on the basis of
separate accounting or the mmitary concept without com-
bined reporting, the Commission auditors follow such
guidelines,F0

FN30. Appellants state, “During Appellants' lim-

" ited discovery, it was determined that the com-
bined reporting and fill apportionment rules of
the Commission have been applied in dozens of
multistate and multinational audits, involving
farge sums of money and as many as eleven states
at one time” (Appellants Br. 28-29) What Ap-
pellants fail to reveal is that items of income were
specifically allocated for some states and liability
was determined for other states on the basis of.
separate accdunting or the unitary concept with-
out combination.

If administration of the Compact were at issue (which it is
not), it is thus clear that administration *72 of the Compact
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by the Cormission in regard to “combined reporting” does
not interfere with the national interest in foreign affairs or
the sovereign and revenue policies of nonmember states.

4. Though totally irrelevant, Appellants erroneously argue
that “combined reporting” is not a valid workable concept
for the division of income.

Appellants spend considerable effort in their brief to con-
vince this Court that combined reporting is a bad and un-
workable concept (Appellants' Br. 36-37, 41-43, 45).F¥1
But, this Court has already overruled such a contention in
regard to the unitary concept. Butler Bros. v. McColgan,
supra, 315 U.S. 501 (1941). Combined reporting is simply
the application of the unitary concf:pt to determine the
-income tax liability of a taxpayer whose business opera-

tions are so integrated with affiliated corporations that both

the taxpayer and affiliated corporations have to be treated
as an economic unit for division of income tax purposes.
This application of the unitary concept is directed to the
problem noted *73 by this Court in Underwood Typewriter
Co. v. Chamberlain, 254 U.5. 133 (1920),

FN31. Appellants fail to discuss problems asso-
ciated with the “arms-length™ concept employed
in Section 482 of the Internal Revenue Code. A
law review note entitled, “Multistate Corpora-
tions and Income Allocation Under Section 482
of the Internal Revenue Code.” 8% Harv. L. Rev.
1202, supra, contains an in-depth discussion of
the Section 482 approach (separate accounting) as
-compared to the combined reporting (unitary)

approach’ to the division of income problems. -

This article belies the simplistic approach Ap-
pellants use in their Brief to discuss these ques-
tions. Furthermore, as indicated in the law review
note, Section 482 adjustments and combined re-
porting are simply different methods to determine
what income of a multinational corporation is
properly aftributable to United States sources.
The note further indicates that in actual practice,
the Internal Revenue Service and the Courts have
resorted to “combination” or unity concepts in
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applying Section 482 of the Internal Revenue
Code.

“The profits of the corporation were largely eamed bjf a
series of transactions beginning with mamnfacture in
Connecticut and ending with sales in another state * * *
The legislature, in attempting to put upon this business its
fair share of the burden of taxation, was faced with the
impossibility of allocating specifically the profits earned
by the processes conducted in its borders.” (254 U.S. 120,
1212

FN32. The peed for “combined reporting” under
this test, on the intemnational level, can be illus-
trated by an actual example of a multinational
corporation conducting unitary operations in
Canada and Idaho through two subsidiary cor-
porations. The Canadian subsidiary processes
puip used for the manufacture of paper by the
American subsidiary. The pulp is transported
from the Canadian subsidiary to the American
subsidiary by a pipeline cressing international
boundaries. Under these circumstances, it is im-
possible to separate the profits of the Canadian
subsidiary from that of the American subsidiary
because the profits of the two corporations from
the manufacture of pulp and paper products were
eamed by a series of transactions beginning in
Canada and ending in sales in Idaho. Thus, logic
dictates that “combined reporting” be utilized to
determine the profits of either of these two sub-
sidiaries,

But whether or not combined reporting is.good or bad is
totally irrelevant. ™ The fact that the Commission staff
believes it to be a valid and workable concept for the at-
tribution of income and some member states have adopted
combined reporting as a matier of state policy has nothing
to do with the validity of the Compact. If the states insist on
its us¢ and the federal government believes that it conflicts
with federal policy, the federal govermment has ample
power to deal with this question.
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FN33. Appellants on page 38 of their Brief infer
that the proposed United States-United Kingdom
Tax Treaty prevents worldwide combination by
the states. It does so only in regard to United
States subsidiaries of foreign United Kingdom
parent corporations, It does not prevent world-

" wide combination of a domestic United States
parent with its worldwide affiliated corporations,
No andit conducted by the Commission or behalf
of any member state has combined the income of
a foreign parent with a domestic subsidiary.
Furthermore, this freaty establishes no federal
princip]e or treaty commitment until ratified by
the United States Senate.

*74 D. The Appellants’ argument that the Compact has a
serious impact on and burdens interstate commerce (Ap-
pellants’ Br. 42-44, 48) and interferes with the sovereignty
and revenue policies of the nonmember states (Appeliants’
Br. 45-47) erroneously atiributes nonuniformity to the
Compact and constitutes a rehash of Appellants' erroneous
argnments concemning “‘combined reporting” and “full
apportionment of nonbusiness income.”

In arguing that the Compact has a serious impact on or
burdens interstate commerce (Appellants' Br. 42-45, 48),
Appellants assert that the unitary concept and the appor-
tionment of nonbusiness income subjects interstate busi-
nesses to burdensome multiple taxation and interferes with
the national interest in promoting low-cost efficient inter-
state business. .

This argument of Appelants is replete with many invalid
assumptions. As heretofore indicated the Compact has
nothing to do with the subject matter of combined report-
ing (See supra, p. 62) and the Commission has issued no
rules and has adopted mo uniform practice concerning
combined reporting (See supra, pp. 69-72). Furthermore,
as heretofore indicated, Article IV of the Compact
(UDITPA) specifically provides for the allocation of
nonbusiness income as do the rules and regulations of the
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Commission (See supra, p. 67). Since the only provision of
the Compact that has anything *75 to do with this argu-
ment of Appellant is the language of UDITPA (Article IV
of the Compact), unless the adoption of the uniform
UDITPA language by the states (members and nonmem-
bers of the Compact) interferes with the national interest in
promoting interstate commerce, there is absolutely no
validity to or factual or legal support for Appellants'
commerce clause argument. Obviously, the adoption of
uniform legislation promotes rather than interferes with
interstate commerce. e

The fact that the Compact has achieved significant uni-
formity in the field of state and local taxation of multistate
businesses and thus promotes interstate commerce is also
borne out by the Indiana survey. This survey, appended as
Supplement A to this brief, shows startling results. This
survey was conducted to determine what progress the

~ states have made in the last ten years (the life of the

Compact) toward upiformity and state taxation of multi-
state businesses. While it cannot be ascertained what role
the Compact standing alone played in this progress toward
uniformity, the Compact undoubtedly had a significant
role. In Iight of these resulis and the uniformity inherent in
the Compact itself, Appellants' assertion that the Compact
and Commission produce confusion, inefficiency, incon-
sistent tax determination and multiple taxation (Appellants'
Br. 13-14) is totally unfounded.™=*

FN34, This assertion of Appellants is completely
unsupported by the record and is immaterial since
taxpayers have no constitutional rights under the
commerce clavse to be protected from these al-
leged results. Furthermore, this argument of Ap-
pellants is inconsistent with its assertion that the
Compact is transforming state taxation of multi-
state businesses. (Jur. St. App. A, 14a)

*76 It is therefore respectfully submitted that the Compact
promotes the national interest under the commerce clause
and does not interfere with or burden inferstate commerce.

'© 2013 Thomsen Reuters.No-GIaim to-Orig: US Gov:-Works-




1977 WL 189138 (11.8))

Neither does the adoption of uniform legislation in the
Compact interfere with the sovereignty and revenue poli-
cies of nonmember states. No provision of the Compact or
action of the Commission precludes other states from
adopting any revenue policies consistent with their own
laws and constitutional guidelines./F%%

FN35. The Appellants’ argument that the Com-
pact interferes with the sovereignty and revenue
policies of nonmember states is refuted by the
Thirteenth Resolution of the National Association
of Tax Administrators at its Forty-Fifth Annual
meeting at Williamsburg, Virginia, on June 3,
1977, wherein NATA resolved without dissent:

“* * * that the National Association of Tax Ad-

ministrators does not believe, that as a matter of -

policy in its present form the Multistate Tax
Compact interferes with the sovereignty and the
revenue policies of the nonmember states.”

E. The Appellees' Response to Miscellaneous Arguments
and Misstatements of the Appellants,

We have heretofore dealt with the major themes of the
Appellants' argument indicating why, in our opinion, they
have nothing to do with the validity of the Compact on its
face and generally with the operations of the Compact by
the Commission. Furthermore, we have pointed out some
of the misstaternents, erroneous conclusions and conjec-
tures on which these major themes are based. By a few
examples, we wish to further demonstrate here the con-
clusionary, conjectural and erroneous nature of the Ap-
peilants argument.

The Appellants depict the Commission as an *77 inde-
pendent commission or body (Appellants' Br. 12-12, 14,
20, 30, 32, 34). Appellants never explain what they mean
by “independent.” The Commission is simply composed of
the tax administrators of the member states and does not
operate independently of those states. The Commission
confers no power upon them. Any power they exercise as a

restlt of particijpation in the deliberations and recommen-
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dations of the Commission is the power they derive as
being the tax administrators of their respective states. It is
highly misieading for the Appellants to attribute any in-
dependent power to the Comunission or to refer to it as an
independent body when that is squarely in conflict with the
Compact. The Commission, in order to accomplish any-
thing, is completely dependent upon subsequent action by
the states. It is individual state action and not the Compact
or Commission, which is the subject matier of Appeilants'
complaints.

On pages 28 and 30 of their Brief, the Appellants infer that
the Commission has a large staff to carry out its work “with

more staff and greater powers than many of the commis-

sions subjected to congressional review.” The Commission
staff at the time this litigation started consisted of an ex-
ecutive director, clerical staff in the Boulder office and
three audifors. It has since added six auditors (three of
those in the last six months) and one attorney. There is
absolutely no support in the Appeilants’ Brief or record in
this cause that such staff is larger than or that the Com-
mission has greater powers than *78 many of the com-
missions subjected to congressional review.

Contrary to Appellants' assertions throughout their Brief,
the staff personnel are not the Compact nor its Commis-
sion. They do not establish the advisory policies or rec-
ommendations of the Commission. It is thus error for the
Appellants to refer to statements of the staff as represent-
ing the policy of the Commission or that they have any-
thing to do with Compact. For example, the Commission
staff's statements referred fo on page 25 of Appellants'
Brief, footnote 40, do not constitute a policy of the Com-
mission or a statement of its practices.

Further, the Appellants in their Brief take staff statements
out of context and cite them in support of statements in the
Brief which they do not support. For example, Appellants
assert:

“But the Commission has adopted rules and practices
calling for full apportionment of the non-business income
of multistate and multinational taxpayers.”

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




1977 WL 189138 (U.8.)

and cite in support thereof the statement of the Executive
Director of the Commission pertaining to full apportion-
ment on page 47 of the Commission's Seventh Annual
Report (1974) (Appellants' Br. 27). The quoted staterment
is from a paper entitled, “Attribution of Corporate Income
Among Different Jurisdictions for Tax Purposes” which
did not discuss the rules or practices of the Commission.

*79 As a forther example, Appellants misrepresent the
facts by asserting that Commission representatives have
indicated that the Commission's UDITPA regulations are
inconsistent with UDITPA (Appellants’ Br. 48). In support
ofthis statement, they cite the law review article written by
the Commission's general counsel entitled, “Taxation of
Income from Intangibles to Multistate-Multinational
Corporations,” 29 Vand. L. Rev. 401 (1976). The Com-
mission's general counsel did not discuss the validity of
these regulations in that article.

In other portions of the Appellants' Brief, the Appellants
refer to matters that have nothing to do with the Compact,
its operations or its staff. For example, on pages 37-38 and
40-41 of the Appellants' Brief, Appeilants discuss the
“permanent establishment” jurisdictional test which they
erroneously commingle and confuse with the “arms
length” standard of Section 482 of the Internal Revenue

Code.

The “permanent establishment” jurisdictional standard has
absolutely nothing to do with the Compact or any activity
whatsoever of the Cornmission or its staff. The Compact
does not contain any jurisdictional standards for imposition
of any state or local taxes.

The deceptive nature of the Appellants' argument is illus-
irated by the Appellants' reference on page 40 of their brief
to the Report of the Task *80 Force on Foreign Source
Income of the House Committee on Ways and Means.
‘They there infer that the report discusses the Compact in
conjunction with the unitary business concept. That report
does not tie the Compact to the unitary concept and only
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mentions the Compact in passing,

Tt would serve little purpose here to analyze further the lack
of iogic or support for the “argument” contained in the
Appellants' Brief. This argument is full of misstatements
and conjecture which have nothing to do with the validity
of the Compact on its face or its administration. It should
be ignored by this Court in resolving the questions at issue. .

VI
CONCLUSION

The Appeliants in their Amended Complaint (A. 2-10) ask
that the Compact be declared invalid on its face and that its
Commission be disbanded because they erroneously assert
(1) the Compact is invalid without congressional consent;
and {2) the Compact contravenes commerce clause limita-
tions and denies Appellants Fourteenth Amendment and
Fourth Amendment guarantees under the Constitution of
the United States. Since the compact legislation of the
member states is presumed to be constitutional, and since
the Compact contains a severability clause, the Appellants
have the burden to demonstrate to this Court what provi-
sions, if any, of the Compact contravene these constitu-
tional limitations.

The three-judge court below carefully analyzed *81 the
issues raised in the Amended Complaint and heid the
Compact valid in all respects. (Jur. St. App. A, 1a-21)

The basic issues raised by Appellants on appeal are (1)
whether the Virginia v. Tennessee test correctly sets forth
the standard for determining when congressional consent is
required for any compact or agreement among the states;
and (2) whether the Compact is valid under this test. Ap-
pellants would limit the application of the Virginia v.
Tennessee test 10 boundary agreements or dicta (Appel-
lants' Br. 12) and assert that it has no application to what
they term “modern complex compacts” (Appellants' Br.
34).
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In regard to their argument that the Virginia v. Tennessee
test is limited to boundary disputes or is dicta, decisions of
this Court and other courts, as well as congressional con-
sideration, have never so limited its application. It is thus
apparent that the Virginia v. Tennessee test has been given
much wider application than that contended for by Ap-
pellants, This is not surprising inasmuch as the Virginia v.

" Tennessee test involves a fundamental and timeless un-
derstanding of the proper relationship between the Nation
and the states. It was evolved to reconcile the powers
delegated to the federal government under the Constitution
of the United States with the powers reserved to the states
ﬁnder that document. It has stood the test of time and to our
knowledge has been consistently applied in all the *82
congressiocnal consent compact cases and otherwise. Ap-
pellants have set forth no reasons in their brief why this
Court should now abandon that test.

Wherefore, it is respectfully submitted that this Court
affirm the judgment of the three-judge district court below.

*83 SUPPLEMENT A

RESULTS OF A SURVEY ON THE UNIFORMITY OF
STATE LAWS BY THE STATE OF INDIANA

(February 15, 1977)
Summary

A questionnaire on the degree of uniformity of tax law
among the states was sent in October 1976 to all fifty states
and the District of Columbia. A one hundred per cent re-
sponse rate was achiéved, although not until nearly three
months after the original request for information--causing
a slight delay in the original timetable for compilation of
the results. The data presented here is based on represen-
tations made by the states in response to the questionnaire
itself as well as to follow-up telephone conversations.

The results of the sufvcy were very encouraging. We be-
lieve that on the basis of the information assembled it is
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reasonable to conclude that the present degree of uni-
formity, with respect to sales, use, and corporate income
(or franchise) taxes, is considerable. Furthermore, it does
appear that there has been a substantial increase in uni-
formity over the last decade.

All states with corporate income taxes, for example, now

use some sort of mathematical formula to determine what

corporate income is to be attributed where. Most but not all
states also did so ten years ago. But twice as many states
(25) as ten years ago now have adopted the Uniform Di-
vision of Income*84 for Tax Purposes Act (UDITPA)
without significant modification or revision. More im-
portantly, only six of those states with corporate income
taxes now employ an apportionment formula not substan-
tially similar to an equally-weighted three factor formula.
In other words, 39 of 45 states nse an equally-weighted
three factor formula—indeed persuasive evidence of uni-
formity among the states. And two other states have tax
laws substantially in accord with UDITPA, except that one
has eliminated the sales factor while the other gives it
double weight,

Perhaps of even greater significance, however, is the evi-
dence that considerabie uniformity now exists with respect
to the interpretation-of tax laws. The results of this sarvey
indicate that eighteen states now use regulations inter-
preting UDITPA which substantially conform with those
proposed by the Multistate Tax Commission,

Most of our other findings corroborate this conclusion of
substantial and increased uniformity among the states:

Corporate income (or franchise) taxes

Most states (38) distinguish befween income subject to
allocation and income subject to apportionment; most of
those states (28) employ a “business/non-business” crite-
rion to make that distinction.

Most states (31) now include dividends in the apportion-
ment base under some circumstances.
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Most states (3 1) consider the unitary corporate business in
determining the income base, at least in some sitnations.

*85 Thirty-eight states admit to sharing income tax in-
formation with other states or organizations.

Most states (36) use federal taxable income in determining
the tax base; only 20 did so ten years ago.

Forty-two states allow the federal asset depreciation range,
while only 29 did so ten years ago.

Fifieen states assign audits to an outside organization or
participate in cooperative audits (all are full voting mem-
bers of the Multistate Tax Commission); no states did so
ten years ago.

Sixteen states now require corporations to account for all
out-of-state sales, property, and payroll on a state-by-state
basis, either by return or audit- more than double the
number that did so ten years ago.

Sales and use taxes

YES: 45 NO: 0

" YES: 35 NO: 2
2(A). Has your state enacted UDITPA (The Uniform Di-

YES: 25 NO: 20

YES: 12 NO: 26

3(A). Has your state adopted regulations interpreting
UDITPA which substantially conform with those proposed
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Most states (42) allow credit against use tax liability on
purchases other than vehicles for sales tax due and paid in
other states; only 32 staies did so ten years ago.

Thirty-five states accept the Uniform Sales and Use Tax
Exemption Certificate sponsored by the Multistate Tax
Commission. No such certificate existed ten years ago.

Twenty-three states recognize and comply with the Uni-
form Sales and Use Tax Jumisdictional standard of the
Multistate Tax Commission. No such standard existed ten
years ago.

Twenty-eight states furnish information to *86 otherd .
states regarding ouf-of-state purchasers who claim ex-
emption from sales tax in those states.

The questions and the compiled information follow. The
answers to open-ended questions have not been compiled
because of major differences among the states in the qual-
ity of responses.

1{A). Does your state use a mathematical formula to de-
termine what income of a corporate business is to be at-
tributed to your state for tax purposes?

N/A: 6
1(B). Had it done so 10 years ago?

N/A: 13
vision of Income for Tax Purposes Act) without significant
modification or revision?

N/A: 6
2(B). Had it done so 10 years ago?

N/A: 13
by the Multistate Tax Commission (first proposed Sep-
tember 1971, revised February 1973)?
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YES:

i8

3(B). H so, when did your state adopt these regulations?
(First proposed September 1971, revised February 1973)
4(A). If your state has not enacted UDITPA, is its appor-

YES: . 14 6

4(C). When did your state adopt this formula?

State 1A 1B 2A 2B 3A 3B
Ala- YES YES YES™ NO  YES™ 1974
bama. ! 7 !

Alaska. YES YES YES YES YES 1972
Arizo- YES YES NO NO NA NA
na.

Atkan- YES YES YBS YES YES 1974
sas.,

Cali- YES YES YES YES YES 1972
fornia,

Colo- YES YES YES NO  YES 1976
rado. ' 3
Con- YES YES NO NO NA NA
necti-

cut,

Dela YES YES NO NO NA NA
ware.

Districc YES YES YES YES NO NA
of Co-

lumbia.

Florida. YES NAMYNO  NA™INA  NA
Geor- YES YES NO NO NA NA
gla.

Hawaii. YES YES YES NO NO NA
Idaho. YES YES YES YES YES 1973
Ilinois. YES N/AMyYEs NA™INO  NA
Indiana. YES YES YES YES YES 1972
Jowa. YES YES NO NO NA NA
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N/A: 23
tionment formula substantially similar*87 to a formula
employing the equally-weighted factors of sales, property,
and payroll?

N/A: 31
*88 TABLE I
4A 4C
N/A NA
N/A  N/A
YES'™2 1954
]
N/A N/A
N/A  N/A
N/A N/A
YES™¥ 1967
]
YESFN 1958
1
N/A N/A
NOFI 1971
YESF™ 1968
]
N/A  N/A
N/A  NA
N/A WA
N/A  N/A

NO 1934
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Kansas. YES YES
Ken- YES YES
tcky.
Louisi- YES'™ YES
ana. 4
_ Maine. YES N/AMM
4

Mary- YES  YES
land.
Massa- YES  YES
chu-
sefts,
Michi- N/ATN p/aFM
gan, él o
Minne- YES  YES
sota.
Missis- YES  YES
sippi.
Mis- YES YES
souri.
Mon- YES YES
tana.
Ne-  YES N/APY
braska. 1
Nevada. N/A™™ N/A

2]
New YES N/AMYV
Hamp- A
shire.
New YES YES
Jersey.
New YES NO
Mexico.
New YHES YES
York.
North YES  YES
Caroli-

na.

YES

NO
YES
NO

NO

N/AFN
7
NO

NO

YES
N/A

No[FNZ‘l

NO

YES  YES™ /A
0]
:]fES[FM YES 1971
NO N/A NA
};I/AWN‘ YES 1976
NO N/A NA
NO NA NA
N/A  NA  NA
NO NA NA
NO N/A NA
NO  YES 1975
]NofFNZD YES 1976
N/A  YES 1974
N/A NA NA
NA N/A NA
NO NA NA
]No[‘f’m6 YES 1973
NO NA ©NA

NOF7 yESFN \yA
] 8]
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N/A N/A
N/A  N/A
YESF™! 1948
3]

N/A  N/A
YESP™ 1939
3]

NO 1975
N/A  NA
YESE™ 1939
8]

YESFN 1954
9] .

N/A  N/A
N/A  N/A
N/A  NA
N/A N/A
YES™2 1960
4]

YESF™ 1946
5]

N/A  N/A
NO 1975
N/A N/A
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North YES YES YES YES YES 1972 N/A N/A
Dakota. ’

Ohio. YES - N/AI™ NOP™ N/AF™ N/A N/A YES™™ 1971
9] 1 9 51 29}

Okla- YES NO NO NO N/A N/A YES®N 1941
homa. o

Oregon. YES YES YES YES YES 1971 N/A NA

Peon- YES YES  YESI™ NO™ NOFM™® NJA  N/A N/A
sylva- i T ]

nia.

Rhode YES YES NOP™ NO NA NA  YES™ 1947
Island, ] 4

South YES YES YES'™YES NO NA NA NA

Caroli- 3

na.
South N/ATY NJA NA NA NA NA NA NA
Dakota. ©

Ten- YES YES YES®®NO NOFN® /A N/A N/A

nessee. 1 ]

Texas. N/AT™ NJA NA NA NA NA NA NA
9

Utah. YES YES YES NOTW YES 1972 NA NA
1

Ve- YES YES NO NO NA NA YES™ 1066
mont. 1

Virgin- YES YES YES'™YES NO NA NA NA

ia. A

Wash- NAPM NJA NA 0 NA NA NA NA NA
3]

ington.
West  YES  N/APY NOFM /A NO™™S /A NOEN®S 1947
Virgin- 4] 1 1 |

ia.
Wis- YES YES NO NO N/A N/A NO 1971
consin. ’ ‘

Wyo-  N/A N/A N/A NA N/A N/A N/A N/A
ming. ' *

FNI1. Alabama's corporate income tax statute is vague on how the state is to determine what portion of a corporation's

mcome is to be attributed to the state for tax purposes. On September 6, 1967, the Alabama Legislature enacted the
Multistate Tax Compact, which includes UDITPA, subject to congressional enaciment of a Multistate Tax Compact
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Consent Bill. On September 12, 1967, the Alabama Department of Revenue promulgated regulations which adopt the
UDITPA provisions as the basis on which to determine the amount of a corporation's income which is attributable to a
state. Subsequently, Alabama has also substantially adopted the regulations interpreting UDITPA proposed by the
Multistate Tax Commission.

FN2. While Arizona does allow use of an equally-weighted three factor formula, it also permits formulas employing
more factors, or various combinations of factors. Arizona law mentions the separate accounting method first, and

assigns taxing officials considerably more discretionary power than does UDITPA.

FN3. Colorado has been using the MTC regulations ﬁnofﬁcially since 1973. They were officially adojpted as of Oc-
tober 15, 1976. '

FN4. Connecticut's law differs from UDITPA in that its property factor is based on average net book value. Con-
necticut also attributes ail sales to the state of destination.

FNS5. There are numerous differences between UDITPA and the Delaware tax formula.

FN6. Florida enacted its corporate income tax in 1971.

FN7. Florida's corporate income tax is substantially in accord with UDITPA, the major dliference being a dou-
ble-weighting of the sales factor by Florida.

FN8. Georgia is sometimes considered to be a UDITPA state, but its payroll and sales factors are substantially dif-

ferent.
FN9. The Illinois Income Tax Act was not enacted until 1969.

FN10. The regulations proposed by the Multistate Tax Commission are generally followed by Kansas, but have not
been formatly adopted.

FN11. Kentucky adopted UDITPA in 1966, effective in 1967,

FN12. Louisiana provides two methods for determining Louisiana net income, the apportionment method and the
separate accounting method. A mathematical formula is used under the apportionment method.

FN13. There are numerous differences between UDITPA and Louisiana's apportionment formula,

FN14. Maine enacted its corporate income tax law in 1969.

FN15. Maryland's apportionment formula differs significantly from UDITPA in that sales are atiributable to the state
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where secured or negotiated, a feature that could result in double taxation.

FN16. Michigan does not now have a corporate income tax. In 1976 its corporate income tax was replaced by a
“Single Business Tax,” which does not use corporate income as a taxable base. Michigan's corporate income tax was
originally enacted in 1967.

FN17. Michigan was a UDITPA state, while it had a corporate income tax.

FN18. Minnesota allows an equally-weighted three factor formula, but it also provides for weighted factors, single '

factor formulas, and the separate accounting method in some cases.
FN19. Mississippi uses three factors, but the property factor is limited to manufacturing or selling assets, the labor
factor to manufacturing or selling payrolls and sales are assigned to the state in which the sale is actually consum-

mated.

FN20. UDITPA was adopted into Montana regulations on January 1, 1967. It subsequently became a part of Montana
statutes for years ended on or after December 31, 1973.

FN21. Nebraska adopted UDITPA in October 1967,
FN22, Nevada has no corporate income tax.
FN23. New Hampshire had no corporate income tax prior to its Business Profits Tax, effective January 1, 1970.

FN24. New Hampshire does not allocate any of the income of a corporation. It is sometimes considered a UDITPA
state, as its formula is not substantially different.

FN25. There are numerous differences between UDITPA and New Jersey's apportionment formula. The three factor

formula has been used since 1946 in determining New Jersey's tax base. Changes have been made in the formula for
the allocation of receipts, with the other factor formulas remaining the same. The present formula was adopted in
1967.

FN26. UDITPA became effective in New Mexico on January 1, 1967.

"FN27. North Carolina enacted UDITPA in 1967.

FN23. North Carolina has adopted regulations proposed by the National Association of Tax Administrators (NATA),
which are substantially similar to those proposed by the Multistate Tax Commission.

FN29. Ohio adopted an income base for its corporate franchise tax in 1971. The alternative base, Ohio net book worth,
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- was adopted in 1902. The apportionment of the net income base generally follows UDITPA.

¥N30. Oklahoma's law is similar to UDITPA in several respects, enough so that it is sometimes considered a UDITPA
state.

FN31. Pennsylvania departs from UDITPA in that its statutes contairi a provision for sales to be atfributed to the state
of destination. As an administrative rule, however, Pennsylvania utilizes the “Throw out Rule” (that is, sales into
non-nexus states are thrown out of both the numerator and the denominator of the formula) when the sales factor is

deemed to be disproportionate to the property and/or payroll factor percentages.

FN32. Pennsylvania's present corporate tax was adopted in 1971.

FN33. Pennsylvania's adopted and proposed regulations have used the MTC's proposed regulations as a reference.
These regulations have been adopted and proposed piecemeal since 1975

FN34. Rhode Island does not allocate any corporate income; all income is apportioned by the three factor formula. All
sales are attributed to the state of destination.

FN35. South Carolina employs the throwback rule for sales info states without a corporate income tax, as well as for
sales into states in which the seller lacks situs.

FIN36. South Dakota has no corporate income tax.

FN37. Tennessee has slightly modified the sales factor fo include sales on a destination basis only, as contrasted with
UDITPA, which employs a “throwback” rufe for sales not taxable in another state.

FN38. Tennessece has indicated that the MTC regulations will be proposed for adoption in that state.

FN36. Texas has no corporate incorne tax.
FN40. Utah enacted UDITPA January 1, 1967.

FN41. Venmont is not considered a UDITPA state primarily because it apportions sales on an origin basis--a signif-
icant departure from UDITPA which could result in doubie taxation of out-of-state sales.

FN42. There are several minor differences between UDITPA. and Virginia's corporate income tax. Nevertheless,
Virginia is widely regarded as a UDITPA state. The major difference is that Virginia does not use the “busi-
ness/non-business” criterion for distinguishing between allocable and apportionable income.

FN43, Washington has no corporate income tax.
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FN44. West Virginia's Corporate Net Income Tax was established in 1967.
FN45. West Virginia has adopted the MTC regulations in part.

FN46. West Virginia's formula is substantialty similar to UDITPA, but it has eliminated the sales factor, leaving a two
factor formula.

*92 6(A). Does your state distinguish between income - apportionment by allocation in determining where corpo-
subject to apportionment by formula and income subject to rate income is to be attributed for tax purposes?
YES: 38 NO: 7 N/A: 6

Primarily a business/non-business distinction (B/NB): 28

(B). If so, what is the basis for the distinction, i.e., what are Primarily a criterion other than business/non-business: 10

the criteria for determining *93 whether income is alloca-
ble or apportionable?

N/A: ' 13

' portionment base?
7(A). Does your state (ever) include dividends in the ap-
YES: 31 NO: 14 N/A: 6

are there any situations in which your state takes into
consideration activities of related corporations in deter-

8(A).- Are there any situations in which your state goes
mining the income tax of a corporate taxpayer?)

beyond the corporate shell to consider the unitary corpo-
rate business in determining the income tax base? (That is,

YES: 31 NO: 14 N/A: 6 7
out-of-state sales, property, and payroll on a state-by-state

9(A). Do you (ever) require corporétions to account for afl basis (either by retwn or during audits)?

YES: 16 NO: 29 N/A: 6
(B). Did you do so ten years ago?

YES: 7 - NO: 31 N/A: 13

*94 TABLE I
State A 6B 7A 8A 9A 9B
Alabama. YES B/NB YES NO NO NO
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Alaska. YES

" Arizona. YES
Arkansas. YES

California. YES
Colorado. YES
Connecticut. YES
Delaware. YES

District of YES
Columbia.

Florida. NO
Georgia. YES
Hawaii. YES

Idaho. YES .
Ilinois. YES
Indjana. YES
Towa. YES
Kansas. YES
Kentucky. YES
Louisiana. YES
Maine., YES
Maryland. YES
Massachu- NO
setts.

Michigan. N/A

Minnesota. YES
Mississippi. YES
Missouri.  YES
Montana.  YES
Nebraska. YES
Nevada. N/A
New NO
Harmpshire.

New Jersey. NO

New Mexi- YES
co.

New York. NO

B/NB
OTHER
B/NB
B/NB
B/NBEN
B/NB
OTHER
B/NB

N/A
OTHER
B/NB
B/NB
B/NB
B/NB
B/NB -
B/NB
B/NB
OTHER
B/NB
OTHERI™
NA

N/A

‘B/NB

B/NB
B/NB
B/NB
B/NB
N/A
N/A

N/A
B/NB

N/A
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YES
YES[FNH
YES
YES
YESFN]
YES
NO

NO

NO

NO

NO

N/A

N/A
YES

NO

NO

NO
NO
NO

NO
NO

NO

NO

N/AFN)

N/A
NO
NO
NO

N/AFNI®
N/A
N/AFN12]

NO
NO

NO
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North Caro- YES
lina.

North Da- YES
kota.

Ohio. YES
Oklahoma. YES
Oregon. YES
Pemnsylva- YES
nia.

Rhodels- NO
land.

South Caro- YES
lina,

South Da- N/A
kota.

Tennessee. YES
Texas. N/A
Utah. YES
Vermont. NO
Virginia,  YES
Washington. N/A
West Vir-  YES
ginia.

Wisconsin. YES

Wyoming. N/A

B/NB
B/NB

OTHER
OTHER
B/NB
B/NB

N/A
OTHER
N/A

B/NB
N/A
B/NB
N/A
OTHER
N/A
B/NB

OTH-
ERIFN

N/A

NO
NO

NO

NO

NO

N/A

VRSN
N/A

N/A

NO

NO

N/A

YES
N/A

YES[FNI'T]

N/A

NO

NO
NO
NO
NO

NO

NO

N/A

NO
N/A
NO
NO
YES
N/A
NO-

NO

N/A
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NO
NO

N/AINI
NO
NO
NO

NO
NO
N/A

NO

N/A

NO

NO

NO

N/A
N/AFNISE -

- NO

N/A

FN1. Dividends are included in the apportionment base only to the extent that they exceed interest expense.

FN2. Colorado also permits corporations to use a two factor formula, sales and property. The two factor formula uses
criteria other than the “business/non-business” distinction to determine whether income is allocable or apportionable.

FN3. If dividends are business income, they will be included in the apportionment base of Colorado's three factor
formula (UDITPA). Colorado's two factor formula, however, directly allocates dividends.

FN4. Florida enacted its corparate income tax in 1971.

FN5. Illinois previously used the unitary or combined method of apportlonment in appropnate circumstances for
taxable years ended prior to November 1, 1975.
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FN6. Illinois enacted its corporate income tax in 1969.

FN7. Corporations are required to account only for all out-of-state sales on a state-by-state basis, since Iowa employs
a one factor formula based on sales.

FN8. Maine enacted its corporate income tax in 1969.

FN9. Maryland uses the “business/on-business” criterion in addition to several other criteria for distinguishing be-
tween allocable and apportionable income.

FN10. Nebraska enacted its corporate income tax in 1967.

FN11. New Hampshire does not consider the unitary corporate business in determining the income tax base. However,
possible implementation of such a policy, under certain circumstances, is now under review.

FNI12. New Hampshire's corporate income tax became effective in 1970,
FN13. Ohio adopted income as an alternative base for its corporate franchise tax in 1971.

FN14. Tennessge prefers a strict interpretation of UDITPA, and does not go along with the trend of defining as much
income as possible as “business” income and thus including it in the apportionment base.

FN15. West Virginia did not enact its Corporate Net Income Tax until 1967.
FN16. Wisconsin employs the “business/non-business” distinction to a limited extent by allocating rental and royalty
from tangible property not directly used in the production of business income. All income from farms, mines, and

quarries are allocated to the situs of the property; all other income is apportionable.

FN17. Inter-company transactions may be adjusted under provisions of Wisconsin law similar Section 482 of the
Internal Revenue Code.

*96 10(A). Do you ever perform an audit for another state audit for you; or do you ever cooperate with another state
or permit another state or outside *97 party to perform an in assigning an andit to an outside party or organization?

(B). If so, what basis, with whom, and to whom?

15 , NO: 30 N/A: 6
the states who assign audits to the MTC also participate in
cooperative audits to a limited extent.)

Assign to the Multistate Tax Commismission: 13 (A few of

0 N/A: 36
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{O). Did you do so ten years ago?

YES: 0 NO: 38 N/A: 13 '
other states or corporations?

11(A). Do you ever share income tax information with

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

YES: 38 NO: 7 N/A: 6
*98 TABLE III
State 10A 10B 10C 11A
Alabama. NO N/A NO YES
. Alaska. YES MTC NO YES
Arizona. NO N/A NO YES
Arkansas, YES MTC NO YES
California. YES MTC NO YES
Colorado. YES MTCIENI NO YES
Connecticut. NO N/A NO NO
Delaware. NO N/A NO YES
District of Colum- NO N/A NO YES
bia. .
Florida. NO N/A N/AFN YES
Georgia. NO N/A NO NO
Hawaii. YES MTC NO YES
Idaho. YES MTCI) NO YES
Ilinois. NO N/A N/AFN YES
Indiana. YES MTC NO YES
Iowa. NO N/A NO NO
Kansas. YES MTCE1. NO YES
Kentucky. NO N/A NO YES
L.ouisiana. NOFNel N/A NO YES
Maine. NO N/A N/ATNT “NO
Maryland. NO N/A NO YES
Massachusetts. NO N/A NO YES
Michigan. N/A N/A N/A N/A
Minnesota. NO N/A NO YES
Mississippi. NO N/A NO YES
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Missouri. YES MTC NO YES
Montana. YES MTCIF) NO YES
Nebraska. YES MTCFN) N/AFNI YES
Nevada. N/A . N/A N/A N/A
New Hampshire. NO N/A N/AFNT NO
New Jersey. NO N/A NO NO
New Mexico. YES MTC NO YES
New York. NO N/A NO YES
North Carolina.  NO N/A ~ NO YES
North Dekota.  YES MTCI2] NO YES
Ohio. NO NA N AN YES
Oklahoma. NO N/A NO YES
" Oregon. YES MTC NO YES
Pennsylvania. NO N/A NO YES
Rhode Island. NO N/A NO YES
South Carolina. NO N/A NO YES
South Dakota.  N/A N/A N/A N/A
Tennessee., NO N/A NO YES
Texas. N/A N/A N/A N/A
Utah. YES MTC NO YES
Vermont. NO N/A ~ NO YES
Virginia, NO N/A NO YES
Washington. N/A N/A NA N/A
West Virginia, ~ NO N/A N/AFN NP
Wisconsin. NO N/A - NO YES
Wyoming. NA NA NA N/A

FN1, Colorado law allows it to enter into an agreement with other states for joint audits.
FN2. Florida bad no corporate income tax ten years ago.

FN3. Idaho also joins with other states to perform cooperative audits.

FNA4. 1llinois had no corporate income tax ten years ago.

FN5. Kansas also joins with other states to perform cooperative audits,
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FN6. Louisiana can join with other states to perform cooperative audits.
FN7. Maine had no corporate income tax ten years ago. |
FNB. Montana also joins with other states to perform cooperative au.dits.
FN9. Nebraska also joins with other states to perform cooperative andits.
FN10. Nebraska had no corporate income tax ten years ago.
" FN11. New Hampshire had no corporate income tax ten years ago,
FN12. North Dakota also joins with other states to perform cooperative audits.
'FN13. Ohio had no corporate income.tax ten years ago.
FN14. West Virginia h.ad 1o net corporate income tax ten years ago.
FN15. West Virginia shares gross income tax information with West Virginia municipalities only.

*100 12(A). Does your state use federal taxable income in determining the income base?

YES: 36 NO: 9 N/A: 6
(B). If so, what line of Form 11207

Line 28:; 15 Line 30: 20 N/A: 15
(C). Did it do so 10 years ago?

YES: 20 NO: 18 N/A: 13
range?

13(A). Does your state allow the federal asset depreciation

YES: 42 NO: 3 N/A: 6 )
began allowing the ADR in 1966.)
(B). If so, when did it start doing so? (FF indicates that the 14. What jurisdictional standards does your state apply

which are different from those imposed by the 11.S. Con-
stitution and Public Law 86-272 (73 Stat. 555, 15 U.8.C.
381-384) with respect to out-of-state sellers selling into
your state?

state followed the federal practice in effect at the time.)

*101 Thirteen states have begun allowing the federal ADR
since 1966, including the seven states that have adopted
corporale income taxes since then. (In addition, Vermont

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works,




1977 WL 189138 (U.S.)

Few states apply any jurisdictional standards in addition to
P.L. 86-272. Some apply standards only very slightly more
restrictive than those imposed by the constitution and the
federal government. But the response o this survey indi-
cates that no state is attempting to apply standards appar-
ently. prohibited by P.L. 272. Several states, however,
admit to using a narrow and very strict toterpretation of
that law as their standard.

The District of Columbia claims exemption from the pro-
visions of P.L. 272 on the grounds that the District is not a

YES: 15 NO: 20

*102 (B). If not, on what basis are sales attributed other-
wise?

- Throwback (rule): 25
Throwout (rule); 1

State 12A 12B 12C 13A
Alabama, NO N/A NO YES
Alaska. YES 28 ‘ YES YES
Arizona, YES 30 YES YES
Arkansas. NO N/A NO . YES
California. YES 28 YES NoF
Colorado, YES 30 YES YES
Connecticut. YES 28 YES YES
Delaware. YES - 30 YES YES
District of NO N/A NO YES
Columbia.

Florida.  YES 30 N/APYT YES
Georgia. YES 30 NO YES
Hawaii, YES 30 "~ YES YES
1daho. YES 28 YES YES
Hinois.  YES 30 NAP  yEg
Indiana. YES 30 YES YES
Towa, YES 30 YES YES
Kansas. YES 30 YES YES
Kentucky. YES ) YES YES
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state. Under the provisions of their law, they tax all cor-
porations engaged in a trade or business within D.C. or
receiving income from sources within D.C. On the sale of
tangible personal property, the corporation must have an
office, warehouse, or other place of business in the District
fo be subject to the D.C. Franchise Tax.

15(A). Regarding the sales factor, are all sales attributed to
the state of destination, without regard to the seller's
business situs in that state?

N/A: 7

Origin (only): 3
Destination {only): 15

N/A: 7
*103 TABLE IV
13B 158
FF Throwback
FF Throwback
1954 Throwback
FF Throwback
N/A Throwback
1960 Throw-
backlf
FF Destination
1958 Destination
F}'f Throwback
1972 Destination
1969 Destination
FF Throwback
FF Throwback
FF Throwback
FF Throwback
FF Destination
FF Throwback
1972 Destination
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Louisiana. NO N/A NO YES c. 1948 ‘Destination
. Maine. YES 30 N/ATN yES FF Throwback
Maryland. YES 30 NO YES 1968 Origin
Massachu- YES 28 YES YES FF Throwback
setts. _
Michigan. N/A N/A N/A N/A N/A N/A
Minnesota. NO N/A NO YES 1971 Destination
Mississippi. NO - N/A NO YES 1971 " Origin
Missouri.  YES 30 NO YES 1973 Throwback
Montana,  YES 28 YES YES FF Throwback
Nebraska. YES 30 N/APY YES FF Throwback
Nevada. N/A N/A N/A N/A. N/A N/A
New YES 28 N/A YES 1970 Throwback
Hampshire. '
New Jersey. YES 28 YES YES FF Destination
New Mexi- YES 30 YES YES FF Throwback
co.
New York. YES 28 YES YES 'FF Destination
North Caro- YES 28 NO™¥  YES FF Destination
lina.
North Da-  YES 30 " YES YES FF Throwback
kota. ‘
Ohio. YES 28 N/AFN YES 1971 Destination
Oklahoma. YES 30 ~ NO YES 1971 Throwback
Oregon, YESENA - og NO NO N/A Throwback
Pennsylva- YES 28 YES YES 1935 . Throwout
nia.
_ RhodeIs- YES 28 NO YES FF Destination
land. :
South Caro- NO N/A NO NO N/A Throwback
lina, '
South Da- N/A N/A N/A N/A N/A N/A
kota.
Tennessee. YES 28 NO YES FF Destination
Texas. N/A N/A N/A N/A N/A N/A
Utah. NO N/A NO YES FF Destination
Vermont.  YES 30 YES YES 1966 Origin
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Virginia.  YES 30 NO YES 1972 Throwback
Washington. N/A N/A. NA N/A N/A N/A

West Vir-  YES 30 NAFN - yES FF N/AEN2]
" ginia,

Wisconsin,. NOFNBL  NyA NO - YES 1964 Throwback
Wyoming. N/A N/A N/A. N/A N/A N/A

FNI. California uses the mid-point of the federal asset depreciation range as a guideline but does not allow the entire
federal range for depreciation purposes,

FN2. Colorado also permits corporations to use a two factor formula, sales and property. For this formula, all sales are
attributed to state of destination. Colorado's three factor formula (UDITPA) requires that sales to the U.S: government
be attributed to state of origin.

FN3. Florida had no corporate income tax ten years ago.

FN4. Illinois had no corporate income fax ten years ago.

FNS. Kentucky uses federal taxable income “by definition™; i.e., it does not use any particular line of Form 1120, but
it does follow federal definitions to arrive at taxable income. Kentucky's form then provides for a reconciliation with
the federal refurm.

FN6. Maine had no corporate income tax ten years ago.

FN7. Nebraska had no corporate income tax ten years ago.

FN8. North Carolina began using federai taxable income in determining the incore base effective Jannary 1, 1967.

FN9. Ohio had no corporate income tax ten years ago.

FN10. Oregon uses federal taxable income in determining theé income base, not by statute, but by administrative

practice,
FN11. West Virginia had no corporate income tax ten years ago.
FN12. West Virginia's formula has no sales factor.

FN13. Wisconsin only uses federal taxable income in determining the Wisconsin taxable income of domestic insur-
ance companies, real estate investment trusts, and regulated investment companies.
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;‘105 16(A). Does your state (ever) allow credit against use
tax liability on (purchases) other than vehicles for sales tax

YES: 42 NO: 4

YES: - 32 NO: 11
17. Does your state recognize and comply with the Uni-
YES: 23 | NO: 23
*106 18. Does your state accept the Uniform Sales and Use
YES: 35 NO: 12

19. Does your state furnish information (fo other states)

YES: 28 NO: 18
State 16A 16C ‘ i7
Alabama.  YES YES NO
Alaska. N/A N/A N/A
Arizona, YES YES YES
Arkansas, YES YES YES
California.  YES NQI™A NO
Colorado. YES YES YES
Connecticut.  YES YES NO
Delaware. N/A N/A N/A
District of YES YES NO
Columbia.

Florida. YES ' YES NO
Georgia, YES YES NO
Hawaii. YES NO NO

idaho. YES NO YES
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due and paid in other states, with respect to the same pur-
chase transaction and the same property?

N/A; 5
16(C). Did it do so 10 years ago?

NA: 8
form Sales and Use Tz;x Jurisdictional Standard of the
Multistate Tax Commission?

N/A: 5,
Tax Exemption Certificate sponsored by the Maultistate
Tax Commission?

N/A: 4
regarding out-of-state purchasers claiming exemption
(from sales tax in those states)?

N/A: 5
*107 TABLE V

18 19

YES NO

YESENU N/A

YES YES

YES YES

NO{FN3} YES[FN"]

YES YES

YES YES

N/A N/A

YES NO

NO NO

YES NO

NO NO

YES YES
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Hlinois.
Indiana,
Jowa.
Kansas.
Kentucky.
Louisiana.
Maine.
Maryland.
Massachusetts.
Michigan.
Minnesota.
Mississippi.
Missourt.
Montana.
Nebraska.
Nevada.

New Hamp-
shire.

New Jersey.
New Mexico.
New York.

North Caroli-
na.

North Dakota.
Ohio.
Oklahoma.
Orepon.
Pennsyivania.
Rhede Island.

South Caroli-
na.

South Dakota.
Tennessee.
Texas.

Utah.
Vermont.

YES
YES
N/A
YES
yESFNé
N/A

YES

YES
YES

YES

YES YES YES YES
YES YES NO YES
YES YES YES YES
YES YES YES YES
YES YES NO YES
YES NO NO YES
YES NO YES YES
YES NO YES YES
YES YES YES YES
YES YES YES NO
N/AFN YES YES YES
YES NO NO YES
YES YES YES YES
N/A N/A N/A N/A
N/A YES YES NO
NOUNeI YES YES NO
N/A N/A N/A N/A
YES NO NO NO
NO YES YESIFNT NO
YES NO NO NO
NO NO NO NO
YES YES YES YES
N/A NO NO NO
YES NO YES NO
N/A N/A N/A N/A
YES NO YES YES
YES NO YES NO
NO NO YES YES
NO YES YES YES
YES YES YES YES
YES YES YES YES
NO™E YES YES YES
YES NO YES YES
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Virginia, YES YES NO YES YES

Washington. YES NOF™I YES YES YESI

West Virginia. NO NO NO NO YES

Wisconsin.  YES YES NO YES NO

Wyoming, YES YES YES YES NO

FN1. Alaska accepts the Uniform Exemption Certificate for Gross Receipts Tax Purposes. Alaska does not impose a
sales or use tax at the state level,

FN2. California did not allow credit against use tax liability pribr to July 1, 1967 for purchases other than passenger
vehicles.

FN3. California has made certain inodifications to the certificate, and if adopted would accept the modified certificate.

FN4. California furnishes information only with the Govemor's authorization. At present, such authorization exists for
several states.

FNS. Minnesota did not enact its sales tax until 1967.

FN6. Nevada allows credit against use tax liability only on purchases made in full voting member states of the Mul-
tistate Tax Commission, on all tangible personal property. Nevada enacted the Muitistate Tax Compact in 1967.

FN7. New Mexico taxpayers are required to use special New Mexico certificates.
FN8. Utah enacted its credit against use tax liability provision in 1967.
FNS. Washington had no credit against use tax liability prior to enacting the Multistate Tax Compact in 1967.

FNI0. Washington has no procedure for automatically furnishing information regarding out-of-state purchasers
claiming exemption. Vendors are not required to file reports identifying purchasers, thus, information is not readily
available and could only be developed through audit.

UNITED STATES STEEL CORPORATION, et al., on
behalf of themselves and all persons similarly situated,
Appellants, v. MULTISTATE TAX COMMISSION, et
al., Appellees.

1977 WL 189138 (U.S. ) (Appellate Brief )
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TITLE 24. GOVERNMENT - STATE
INTERSTATE COMPACTS AND AGREEMENTS
ARTICLE 60.INTERSTATE COMPACTS AND AGREEMENTS
PART 13. MULTISTATE TAX COMPACT
GO TO COLORADO STATUTES ARCHIVE DIRECTORY
C.R.S. 24-60-1301 (2013)

24-60-1301. Execution of compact

The governor is hereby authorized to enter into a compact on behalf of this state with any of the
United States or other jurisdictions legally joining therein in the form substantially as follows:

Articie I.
Purposes.
The purposes of this compact are to:

1. Faciiitate proper determination of State and local tax liability of multistate taxpayers, including the
equitable apportionment of tax bases and settiement of apportionment disputes.

2. Promote uniformity or compatibility in significant components of tax systems.

3. Facilitate taxpayer convenience and compliance in the filing of tax retums and in other phases of tax
administration. '

4. Avoid duplicative taxation.
Article 1II.
Definitions.

As used in this compact:

1. "State"” means a State of the United States, the District of Columbia, the Commonwealth of Puerto
Rico, or any Territory or Possession of the United States.

2. "Subdivision" means any governmental unit or special district of a State.

3. "Taxpayer" means any corporation, partnership, firm, association, governmental unit or agency or
person acting as a business entity in more than one State.

4. "Income tax” means a tax imposed on or measured by net income including any tax imposed on or
measured by an amount arrived at by deducting expenses from gross income, one or more forms of
~hich expenses are not specifically and directly related to particular transactions.




5. "Capital stock tax" means a tax measured in any way by the capital of a corporation considered in its
entirety.

6. "Gross receipts tax" means a tax, other than a sales tax, which is imposed on or measured by the
gross volume of business, in terms of gross receipts or in other terms, and in the determination of which

no deduction is allowed which would constitute the tax an income tax.

7. "Sales tax" means a tax imposed with respect to the transfer for a consideration of ownership,
possession or custody of tangible personal property or the rendering of services measured by the price
of the tangible personal property transferred or services rendered and which is required by State or
local law to be separately stated from the sales price by the seller, or which is customarily separately
stated from the sales price, but does not include a tax imposed exclusively on the sale of a specifically
identified commodity or article or class of commodities or articles. .

8. "Use tax" means a nonrecurring tax, other than a sales tax, which (a) is imposed on or with respect
to the exercise or enjoyment of any right or power over tangible personal property incident to the
ownership, possession or custody of that property or the leasing of that property from another including
any consumption, keeping, retention, or other use of tangible personal property and (b) is
complementary to a sales tax.

9. 'Tax" means an income tax, capital stock tax, gross receipts tax, sales tax, use tax, and any other
tax which has a multistate impact, except that the provisions of Articles III, IV and V of this compact
shall apply only to the taxes specifically designated therein and the provisions of Article IX of this
compact shall apply only in respect to determinations pursuant to Article IV.

Article III.

Elements of Income Tax Laws.

Taxpayer Option, State and Local Taxes.
1. Repealed.

Taxpayer Option, Short Form.

2. Each party State or any subdivision thereof which imposes an income tax shall provide by law that
any taxpayer required to file a return, whose only activities within the taxing jurisdiction consist of sales
and do not include owning or renting real estate or tangible personal property, and whose dollar volume
of gross sales made during the tax year within the State or subdivision, as the case may be, is not in
excess of $100,000 may elect to report and pay any tax due on the basis of a percentage of such
volume, and shall adopt rates which shall produce a tax which reasonably approximates the tax
atherwise due. The Multistate Tax Commission, not more than once in five years, may adjust the
$100,000 figure in order to reflect such changes as may occur in the real value of the dollar, and such
adjusted figure, upon adoption by the Commission, shail replace the $100,000 figure specifically
provided herein, Each party State and subdivision thereof may make the same election available to
taxpayers additional to those specified in this paragraph.

Coverage.

3. Nothing in this Article relates to the reporting or payment of any tax other than an incame tax.
Article IV.

Division of Income.

1. As used in this Article, unless the context otherwise requires:

(a) "Business income" means income arisin'g from transactions an'd activity in the regular course of the

taxpayer's trade or business and includes income from tangible and intangible property if the acquisition,
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business operations.

(b) "Commercial domicile" means the principal place from which the trade or business of the taxpayer is
directed or managed.

(c) "Compensation” means wages, salaries, commissions and any other form of remuneration paid to
employees for personal services.

(d) "Financial organization" means any bank, trust company, savings bank, industrial bank, land bank,
safe deposit company, private banker, savings and loan association, credit union, cooperative bank,
small loan company, sales finance company, investment company, or any type of insurance company.

{e) "Nonbusiness income" means all income other than business income.

(f) "Public utility" means any business entity (1) which owns or operates any plant, equipment,
property, franchise, or license for the transmission of communications, transportation of goods or
persons, except by pipe line, or the production, transmission, sale, delivery, or fumishing of electricity,
water or steam; and (2) whose rates of charges for goods or services have been established or
approved by a Federal, State or local govemment or governmental agency.

(g) "Sales" means all gross receipts of the taxpayer not allocated under paragraphs of this Article.

(h) "State" means any State of the United States, the District of Columbia, the Commonwealth of
Puerto Rico, any Territory or Possession of the United States, and any foreign country or political

subdivision thereof.

(i) "This State" means the State in which the relevant tax retum is filed or, in the case of application of
this Article to the apportionment and aliocation of income for local tax purposes, the subdivision or local
taxing district in which the relevant tax retum is filed.

2. Any taxpayer having income from business activity which is taxable both within and without this
State, other than activity as a financial organization or public utility or the rendering of purely personal
services by an individual, shall allocate and apportion his net income as provided in this Article. If a
taxpayer has income from business activity as a public utility but derives the greater percentage of his
income from activities subject to this Article, the taxpayer may elect to allocate and apportion his
entire net income as provided in this Article.

3. For purposes of allocation and apportionment of income under this Article, a taxpayer is taxable in

another State if (1) in that State he is subject to a net income tax, a franchise tax measured by net
income, a franchise tax for the privilege of doing business, or a corporate stock tax, or (2) that State
has jurisdiction to subject the taxpayer to a net income tax regardless of whether, in fact, the State

does or does not.

4, Rents and royalties from real or tangible personal property, capital gains, interest, dividends or
patent or copyright royalties, to the extent that they constitute nonbusiness income, shall be allocated

as provided in paragraphs 5 through 8 of this Article.

5. (a) Net rents and royalties from real property located in this State are allocable to this State.

(b) Net rents and royalties from tangible personal property are ailocable to this State: (1) if and to the
extent that the property is utilized in this State, or (2) in their entirety if the taxpayer's commercial
domicile is in this State and the taxpayer is not organized under the laws of or taxable in the State in

which the property is utilized.

(c) The extent of utilization of tangible personal property in a State is determined by multiplying the
rents and royalties by a fraction, the numerator of which is the number of days of physical location of
the property in the State during the rental or royalty period in the taxable year and the denominatar of
which is the number of days of physical location of the property everywhere during all rentat or royalty
periods in the taxable year. If the physical location of the property during the rental or royalty period is




the property was located at the time the rental or royalty payer obtained possession.

6. (a) Capital gains and losses from sales of real property located in this State are allocable to this
State.

(b) Capital gains and losses from sales of tangible personal property are allocable to this State if (1) the
property had a situs in this State at the time of the sale, or (2) the taxpayer's commercial domicile is in
this State and the taxpayer is not taxable in the State in which the property had a situs.

{c) Capital gains and losses from sales of intangible personal property are allocable to this State if the
taxpayer's commercial domiciie is in this State.

7. Interest and dividends are allocable to this State if the taxpayer's commercial domicile is in this
State.

8. (a) Patent and copyright royalties are allocable to this State: (1) if and to the extent that the
patent or copyright is utilized by the payer in this State, or {(2) if and to the extent that the patent
copyright is utilized by the payer in a State in which the taxpayer is not taxable and the taxpayer's
commercial domicile is in this State.

(b) A patent is utilized in a State to the extent that it is employed in production, fabrication,
manufacturing, or other processing in the State or to the extent that a patented product is produced in
the State. If the basis of receipts from patent royalties does not permit allocation to States or if the
accounting procedures do not reflect States of utilization, the patent is utilized in the State in which

the taxpayer's commercial domicile is located.

{c) A copyright is utilized in a State to the extent that printing or other publication originates in the
State. If the basis of receipts from copyright royalties does not permit allocation to States or if the
accounting procedures do not reflect States of utilization, the copyright is utilized in the State ln which
the taxpayer's commercial domicile is located.

9. All business income shall be apportioned to this State by muitiplying the ihcome by a fraction, the
numerator of which is the property factor plus the payroll factor plus the sales factor, and the
denominator of which is three.

10. The property factor is a fraction, the numerator of which is the average value of the taxpayer's real
and tangible personal property owned or rented and used in this State during the tax period and the
denominator of which is the average value of all the taxpayer's real and tangible personal property
owned or rented and used during the tax period.

11, Property owned by the taxpayer is valued at its original cost. Property rented by the taxpayeris
valued at eight times the net annual rental rate. Net annual rental rate is the annual rental rate paid by
the taxpayer less any annuai rental rate received by the taxpayer from subrentals.

12. T-he average value of property shall be determined by averaging the values at the beginning and
ending of the tax period but the tax administrator may require the averaging of monthly values during
the tax period if reasonably required to reflect propeny the average.value of the taxpayer's property.

13. The payroll factor is a fraction, the numerator of which is the total amount paid in this State during
the tax period by the taxpayer for compensation and the denominator of which is the total
compensation paid everywhere during the tax period.

14. Compensation is paid in this State if:
{a) the individual's service is performed entirely within the State;

(b) the individual's service is performed both within and without the State, but the service perfomned
without the State is incidental to the individual's service within the State; or
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of operations, the place from which the service is directed or controlled is in the State, or (2) the base
of operations or the place from which the service is directed or controlled is not in any State in which
| some part of the service is performed, but the individual's residence is in this State.

15. The sales factor is a fraction, the numerator of which is the total sales of the taxpayer in this State
during the tax period, and the denominator of which is the total sales of the taxpayer everywhere

during the tax period.

16. Sales of tangible personal property are in this State if:

(a) the property is delivered or shipped t¢ a purchaser, other than the United States Govemment,
within this State regardless of the f.o.b. point or other conditions of the sale; or

(b} the property is shipped from an office, store, warehouse, factory, or other place of storage in this
- State and (1) the purchaser is the United States Government or (2) the taxpayer is not taxable in the

State of the purchaser.

17. Sales, other than sales of tangible personal property, are in this State if:

(a2) the income-producing activity is performed in this State; or

{b) the income-producing activity is performed both in and outside this State and a greater proportion
of the income-producing activity is performed in this State than in any other State, hased on costs of

performance.

18. If the allocation and apportionment provisions of this Article do not fairly. represent the extent of
the taxpayer's business activity in this State, the taxpayer may petition for or the tax administrator
may require, in respect to all or any part of the taxpayer's business activity, if reasonable:

(a) separate accounting;
(b) the exclusion of any one or more of the factors;

(c) the inclusion of one or more additional factors which will fairly represent the taxpayer's business
activity in this State; or

(d) the employment of any other method to effectuate an equitable allocation and apportionment of the
taxpayer's income.

Article V.,

Elements of Sales and Use Tax Laws.

Tax Credit.

1. Each purchaser liable for a use tax on tangible personal property shall be entitled to full credit for the
combined amount or amounts of legally imposed sales or use taxes paid by him with respect to the same
property to another State and any subdivision thereof. The credit shall be applied first against the
amount of any use tax due the State, and any unused portion of the credit shall then be applied

against the amount of any use tax due a subdivision.

Exemption Certificates, Vendors May Rely.

2. Whenever a vendor receives and accepts in good faith from a purchaser a resale or other exemption
certificate or other written evidence of exemption authatized by the appropriate State or subdivision
taxing authority, the vendor shall be relieved of liability for a sales or use tax with respect to the

transaction. _ P

Article V1.




The Commission.
Organization and Management.

1. {a) The Muitistate Tax Commission is hereby established. It shall be composed of one "member" from
each party State who shall be the head of the State agency charged with the administration of the
types of taxes to which this compact applies. If there is more than one such agency the State shall
provide by law for the selection of the Commission member from the heads of the relevant agencies.
State law may provide that a member of the Commission be represented by an alternate but only if
there is on file with the Commission written notification of the designation and identity of the alternate.
The Attorney General of each party State or his designee, or other counsel if the laws of the party
State specifically provide, shail be entitled to attend the meetings of the Commission, but shall not
vote. Such Attomeys General, designees, or other counsel shall receive all notices of meetings required

under paragraph 1 {e) of this Article.

(b) Each party State shail provide by law for the selection of representatives from its subdivisions
affected by this compact to consult with the Commission member from that State.

(c) Each member shall be entitled to one vote. The Commission shall not act unless a majority of the
members are present, and no action shall be binding unless approved by a majority of the total number

of members.
(d) The Commission shall adopt an official seal to be used as it may provide.

(e) The Commission shall hold an annual meeting and such other reqular meetings as its bylaws may
provide and such special meetings as its Executive Committee may determine. The Commission bylaws
shall specify the dates of the annual and any other regular meetings, and shall provide for the giving of
notice of annual, regular and special meetings. Notices of special meetings shall include the reasons
therefor and an agenda of the items to be considered.

(f) The Commission shall elect annually, from among its members, a Chairman, a Vice Chairman and a
Treasurer, The Commission shall appoint an Executive Director who shall serve at its pleasure, and it
shall fix his duties and compensation. The Executive Director shall be Secretary of the Commission. The
Commission shall make provision for the bonding of such of its officers and employees as it may deem

appropriate.

(g) Irrespective of the civil service, personnel or other merit system laws of any party State, the
Executive Director shall appoint or discharge such personnel as may be necessary for the performance
of the functions of the Commission and shail fix their dUtIES and compensation. The Commission bylaws
shall provide for personnel policies and programs.

(h) The Commission may borrow, accept or contract for the services of personnel from any State, the
United States, or any other governmental entity.

(i) The Commission may accept for any of its purposes and functions any and ail donations and grants
of money, equipment, supplies, materials and services, conditional or otherwise, from any governmental
entity, and may utifize and dispose of the same.

(j) The-Commission may establish one or more offices for the transacting of its business.

(k)lThe Commission shall adopt bylaws for.the conduct of its business. The Commission shali publish its
bylaws in convenient form, and shall file a copy of the bylaws and any amendments thereto with the
appropriate agency or officer in each of the party States.

() The Commission annually shall make to the Governor and legislature of each party State a report
covering its activities for the preceding year. Any donation or grant accepted by the Commission or
services borrowed shall be reported in the annual report of the Commission, and shall include the
nature, amount and conditions, if any, of the donation, gift, grant or services borrowed and the identity
of the donor or lender. The Commission may make additional reports as it may deem desirable.




Committees.

2. (a) To assist in the conduct of its business when the full Commission is not meeting, the Commission
shall have an Executive Committee of seven members, including the Chairman, Vice Chairman, Treasurer
and four other members elected annuaily by the Commission. The Executive Committee, subject to the
provisions of this compact and consistent with the policies of the Commlssu)n, shall function as provided

in the bylaws of the Commission.

(b) The Commission may establish advisory and technical committees, membership on which may include
private persons and public officials, in furthering any of its activities. Such committees may consider
any matter of concern to the Commission, including problems of special interest to any party State and

problems dealing with particular types of taxes.

- {c) The Commission may establish such additional committees as its bylaws may provide.

Powers.

3. In addition to powers conferred elsewhere in this compact, the Commission shall have power to:
(a) Study State and iocal tax systems and particular types of State and local taxes.

(b) Develop and recommend proposals for an increase in uniformity or compatibility of State and local
tax laws with a view toward encouraging the simplification and improvement of State and local tax law

and administration.

{c) Compile and publish information as in its judgment would assist the party States in implementation of
the compact and taxpayers in complying with State and local tax laws. ‘

(d) Do all things necessary and incidental to the administration of its functions pursuant to this
compact.

Finance.

4. (a) The Commission shall submit to the Governor or designated officer or officers of each party State
a budget of its estimated expenditures for such period as may be required by the laws of that State for

presentation to the legislature thereof.

(b) Each of the Commission's budgets of estimated expenditures shall contain specific recommendations
of the amounts to be appropriated by each of the party States. The total amount of appropriations
requested under any such budget shall be apportioned among the party States as follows: one-tenth in
equal shares; and the remainder in proportion to the amount of revenue collected by each party State
and its subdivisions from income taxes, capital stock taxes, gross receipts taxes, sales and use taxes.
In determining such amounts, the Commission shall employ such available public sources of information
as, in its judgment, present the most equitable and accurate comparisons among the party States.
Each of the Commission's budgets of estimated expenditures and requests for appropriations shall
indicate the sources used in obtaining information employed in applying the formula contained in this

paragraph.

(c) The Commission shall not pledge the credit of any party State. The Commission may meet any of its
obligations in whole or in part with funds available to it under paragraph 1 (i) of this Article: provided
that the Commission takes specific action setting aside such funds prior to incurring any obligation to be
met in whole or in part in such manner. Except where the Commission makes use of funds available to it
under paragraph 1 (i), the Commission shall not incur any obligation prior to the allotment of funds by

the party States adequate to meet the same.

(d) The Commission shali keep accurate accounts of all receipts and disbursements. The receipts and
disbursements_of the Commission_shall be subject to the audit and accounting procedures established
under its bylaws. All receipts and disbursements of funds handled by the Commission shall be audited
yearly by a certified or licensed public accountant and the report of the audit shall be included in and




(e) The accounts of the Commission shall be open at any reasonable time for inspection by duly
constituted officers of the party States and by any persons authorized by the Commission.

(f) Nothing contained in this Article shall be construed to prevent Commission compliance with laws
relating to audit or inspection of accounts by or on behalf of any government contributing to the

support of the Commission.
Article VIL,

Uniform Regulations and Forms.

1. Whenever any ftwo or more party States, orsubdivisions of party States, have uniform or similar
provisions of law relating to an income tax, capital stock tax, gross receipts tax, sales or use tax, the
Commission may adept uniform regulations for any phase of the administration of such law, including
assertion of jurisdiction to fax, or prescribing uniform tax forms. The Commission may ailso act with
respect to the provisions of Article IV of this compact.

2, Prior to the adoption of any regulation, the Commission shali:

(a) As provided in its bylaws, hold at least one public hearing on due notice to all affected party States
and subdivisions thereof and to all taxpayers and other persons who have made timely request of the
Commission for advance notice of its regulation-making proceedings.

(b) Afford all affected party States and subdivisions and interested persons an opportunity to submit
relevant written data and views, which shall be considered fully by the Commission.

3. The Commission shall submit any reguiations adopted by it to the appropriate officials of all party
States and subdivisions to which they might appiy. Each such State and subdivision shall consider any
such regulation for adoption in accordance with its own laws and procedures.

Article VIII,

Interstate Audits.

1. This Article shall be in force only in those party States that specifically provide therefor by statute.

2. Any party State or subdivision thereof desiring to make or participate in an audit of any accounts,
books, papers, records or other documents may request the Commission to perform the audit on its
behaif. In responding to the request, the Commission shall have access to and may examine, at any
reasonable time, such accounts, books, papers, records, and other documents and any relevant
property or stock of merchandise. The Commission may enter into agreements with party Stafes or their
subdivisions for assistance in performance of the audit. The Commission shall make charges, to be paid
by the State or local govemment or govemments for which it performs the service, for any audits
performed by it in order to reimburse itself for the actual costs incurred in making the audit.

3. The Commission may require the attendance of any person within the State where it is conducting an
audit or part thereof at a time and place fixed by it within such State for the purpose of giving
testimony with respect to any account, book, paper, document, other record, property or. stock of
merchandise being examined in connection with the audit. If the person is not within the jurisdiction, he
may be required to attend for such purpose at any time and place fixed by the Commission within the
State of which he is a resident: provided that such State has adopted this Article.

4. The Commission may apply to any court having power to issue compulsory process for orders in aid of
its powers and responsibilities putsuant to this Article and any and all such courts shalf have jurisdiction
to issue such orders. Failure of any person to obey any such order shall be punishable as contempt of
the issuing court. If the party or subject matter on account of which the Commission seeks an order is
within the jurisdiction of the court to which application is made, such application may be to a court in
the State or subdivision on behalf of which the audit ;s belng made ora court in the State in whlch the
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State that has adopted this Article.

5. The Commission may decline to perform any audit requested if it finds that its available personnel or

' other resources are insufficient for the purpose or that, in the terms requested, the audit is

impracticable of satisfactory performance. If the Commission, on the basis of its experience, has reason
to believe that an audit of a particular taxpayer, either at a particular time or on a particular schedule,
would be of interest to a number of party States or their subdivisions, it may offer to make the audit or

* audits, the offer to be contingent on sufficient participation therein as determined by the Commission.

6. Information obtained by any audit pursuant to this Article shall be confidential and available only for
tax purposes to party States, their subdivisions or the United States. Availability of information shall be
in accordance with the laws of the States or subdivisions on whose account the Commission performs
the audit, and only through the appropriate agencies or officers of such States or subdivisions: Nothing
in this Article shall be construed to require any taxpayer to keep records for any period not otherwise

required by law.

7. Other arrangements made or authorized pursuant to law for cooperative audit by or on behalf of the
party States or any of their subdivisions are not superseded or invalidated by this Article.

8. In no event shall the Commission make any charge against a taxpayer for an audit.

9. As used in this Article, "tax", in addition to the meaning ascribed to it in Article II, means any tax or
license fee imposed in whole or in part for revenue purposes.

Article IX.

Arbitration.

1. Whenever the Commission finds a need for settling disputes concerning apportionments and
allocations by arbitration, it may adopt a regulation placing this Article in effect, notwithstanding the

provisions of Article VIL

2. The Commission shall select and maintain an Arbitration Panel composed of officers and employees-of
State and local governments and private persons who shall be knowledgeable and experienced in

matters of tax law and administration.

3. Whenever a taxpayer who has elected to employ Article IV, or whenever the laws of the party State
or subdivision thereof are substantially identical with the relevant provisions of Article IV, the taxpayer,
by written notice to the Commission and to each party State or subdivision thereof that would be
affected, may secure arbitration of an apportionment or allocation, if he is dissatisfied with the final
administrative determination of the tax agency of the State or subdivision with respect thereto on the
ground that it would subject him to double or multiple taxation by two or more party States or
subdivisions thereof. Each party State and subdivision thereof hereby consents to the arbitration as

provided herein, and agrees to be bound thereby.

4, The Arbitration Board shall be composed of one person selected by the taxpayer, one by the agency
or agencies involved, and one member of the Commission's Arbitration Panel. If the agencies involved
are unable to agree on the person to be selected by them, such person shall be selected by lot from
the total membership of the Arbitration Panel. The two persons selected for the Board in the manner
provided by the foregoing provisions of this paragraph shall jointly select the third member of the Board.
If they are unable to agree on the selection, the third member shall be selected by lot from among the
total membership of the Arbitration Panel. No member of a Board selected by lot shall be qualified to
serve if he is an officer or employee or is otherwise affiliated with any party to the arbitration
proceeding. Residence within the jurisdiction of a party to the arbitration proceeding shall not
constitute affiliation within the meaning of this paragraph.

5. The Board may sit in any State or subdivision party to the proceeding, in the State of the taxpayer's
incorporation, residence or domicile, in any State where the taxpayer does business, or in any place
that it finds most appropriate for gaining access to evidence relevant to the matter before it.




6. The Board shall give due notice of the times and places of its hearings. The parties shall be entitled
to be heard, to present evidence, and to examine and cross-examine witnesses. The Board shall act by

majority vote. '

7. The Board shall have power to administer oaths, take testimony, subpoena and require the

attendance of witnesses and the production of accounts, books, papers, records, and other
documents, and issue commissions to take testimony. Subpoenas may be signed by any member of the I
Board. In case of failure to obey a subpoena, and upon application by the Board, any judge of a court

of competent jurisdiction of the State in which the Board is sitting or in which the person to whom the
subpoena is directed may be found may make an order requiring compliance with the subpoena, and the
court may punish failure to obey the order as a contempt. The prov:szons of thls paragraph apply only in

States that have adopted this Article.

8. Unless the parties otherwise agree the expenses and other costs of the arbitration shall be assessed I
and allocated among the parties by the Board in such manner as it may determine. The Commission shall

fix a schedule of compensation for members of Arbitration Boards and of other aliowable expenses and I
costs. No officer or employee of a State or local government who serves as a member of a Board shall

be entitled to compensation therefor unless he is required on account of his service to forego the

regular compensation attaching to his public employment, but any such Board member shall be entitled I

to expenses.

9. The Board shall determine the disputed apportionment or allocation and any matters necessary
thereto. The determinations of the Board shall be final for purposes of making the apportionment or I

allocation, but for no other purpose.

10. The Board shall file with the Commission and with each tax agency represented in the proceeding: I
the determination of the Board; the Board's written statement of its reasons therefor; the record of the
Board's proceedings; and any other documents required by the arbitration rules of the Commission to be I

filed.

11. The Commission shall publish the determinations of Boards together with the statements of the
reasons therefor.

12. The Commission shall adopt and publish rules of procedure and practice and shall file a copy of such
rules and of any amendment thereto with the appropriate agency or officer in each of the party States. I

13. Nothing contained herein shall prevent at any time a written compromise of any matter or matters in
dispute, if otherwise lawful, by the parties to the arbitration proceeding.

Article X. _
Entry Into Force and Withdrawal.

1. This compact shall enter into force when enacted into law by any seven States. Thereafter, this
compact shall become effective as to any other State upon its enactment thereof. The Commission
shall arrange for notification of all party States whenever there is a new enactment of the compact.

withdrawal shall affect any liability already incurred by or chargeable to a party State prior to the time
of such withdrawal.

3. No proceeding commenced before an Arbitration Board prior to the withdrawal of a State and to
which the withdrawing State or any subdivision thereof is a party shall be discontinued or terminated by
the withdrawal, nor shall the Board thereby lose jurisdiction over any of the parties to the proceeding
necessary to make a binding determination therein.

2, Any party State may withdraw from this compact by enacting a statute repealing the same. No l
Article XI. l

Effect on Other Laws and Jjurisdiction.




Nothing in this compact shall be construed to:

(a) Affect the power of any State or subdivision thereof to fix rates of taxation, except that a party
' State shall be obligated to implement Article Iif 2 of this compact.

(b) Apply to any tax or fixed fee imposed for the registration of a motor vehicle or any tax on motor
fuel, other than a sales tax: provided that the definition of "tax" in Article VIII 9 may apply for the
purposes of that Article and the Commission's powers of study and recommendation pursuant to Article

VI 3 may apply.

(c) Withdraw or limit the jurisdiction of any State or iocal court or administrative officer or body with
respect to any person, corporation or other entity or subject matter, except to the extent that such
’ jurisdiction is expressly conferred by or pursuant to this compact upon another agency or body.

(d) Supersede or limit the jurisdiction of any court of the United States.

¢ Article XII.

L Construction and Severability.

This compact shall be liberally construed so as to effectuate the purposes thereof. The provisions of

~ this compact shall be severable and if any phrase, clause, sentence or provision of this compact is

. declared to be contrary to the constitution of any State or of the United States or the applicability
thereof to any govemment, agency, person or circumstance is held invalid, the validity of the remainder
of this compact and the applicability thereof to any government, agency, person or circumstance shall
not be affected thereby. If this compact shall be held contrary to the constitution of any State
participating therein, the compact shall remain in full force and effect as to the remaining party States

and in full force and effect as to the State affected as to all severable matters.

HISTORY: Source: L. 68: p. 175, § 1. C.R.S. 1963: § 74-14-1.L. 2008: Art, III, par. 1 repealed, p. 953,
§ 2, effective January 1, 2008.

NOTES:
LexisMNexis Practice Insights
1. Colorado's Three-Factor Apportionment Method: Understanding the Payroll Factor

2. Implementing FIN 48: Evaluating Business and Non-Business Income Tax Positions and the
Operational Connection Test

3. Colorado’s Three-Factor Apportionment Method: Understanding the Sales Factor

4. Understanding Colorado's Sales-Sourcing Rule Under the State's Three Factor Formulary
Apportionment Method :

5. Colorado’s Three-Factor Apportionment: Understanding the Allocation of Interest and Dividends

6. Colorado's Three-Factor Apportionment: Understanding the Allocation of Gains and Losses from
Property

7. Understanding Colorado's Formulary Apportionment: The Three-Factor Method
8. Colorado's Three-Factor Apportionment Method: Understanding the Property Factor

9. Understanding Colorado's Sales-Sourcing Rule under the State's Single Sales Factor Formulary
Apportionment Method; the Throwback Rule No Longer Applies

10. Corporations Doing Business in More than One State Must Elect an Apportionment Methbd; The




11. Understanding the History and Structure of Colorado's Corporate Income-Tax Scheme

Cross references: For elections, see title 1; for peace officers and firefighters, see article 5 of title 29;
for state engineer, see article 80 of title 37; for state chemist, see part 4 of article 1 of title 25; for
offenses against govemment, see article 8 of title 18; for the "Uniform Records Retention Act", see
article 17 of title 6.

ANNOTATION

Law reviews. For article, "Colorado Sales and Use Tax Consequences in Sales of Businesses”, see 11
Colo. Law. 679 (1982). For article, "Colorado Sales and Use Taxes In the Multistate Context”, see 20
Colo. Law. 501 (1991). For article, "Colorado's Income Tax as Applied to Foreign Holding Companies",
see 23 Colo. Law. 1107 (1994). For article, "Home Rule Use-Tax Credits and Interstate Multi-
Jurisdictional Transactions", see 30 Colo. Law. 79 (May 2001).

"Clear and cogent” evidence that extraterritorial values are being taxed is necessary to challenge
apportionment scheme. To succeed in challenging the constitutionality of the apportionment scheme
used in this section to determine Colorado's fair taxable share of a company's business income, one
must show by "clear and cogent” evidence that it resuits in extraterritorial values being taxed. Atlantic
Richfield Co. v. State, 198 Colo. 413, 601 P.2d 628 (1979).

Test of an "integrated business" is whether or not the operation of a portion of the business within the
state is dependent upon or contributory to the operation of the business outside the state. Kraftco
Corp. v. Chames, 636 P.2d 1300 (Colo. App. 1981).

Presumption that all income is business income. The compact presumes all income which arises from the
conduct of a trade or business to be business income unless clearly shown to be otherwise. Lone Star

Steel Co. v. Dolan, 642 P.2d 29 (Colo. App. 1981), aff'd in part and rev'd in part on other grounds, 688

P.2d 916 (Coio. 1983). .

Taxpayer has burden to prove income is not business income. The taxpayer has the burden of proof to
show, by clear and convincing evidence, that income arising from the conduct of a trade or business is
not business income. Lone Star Steel Co. v. Dolan, 642 P.2d 29 (Colo. App. 1981), aff'd in part and
rev'd in part on other grounds, 688 P.2d 916 (Colo. 1983).

Interest income from short-term securities representing investment of idle funds until needed to meet
the taxpayer's ordinary business obligations is considered business income. Lone Star Steel Co. v.
Dolan, 642 P.2d 29 (Colo. App. 1981), aff'd in part and rev'd in part on other grounds, 688 P.2d 916

(Colo. 1983).

Goods delivered to intermediary for shipment not “"sale". When goods are delivered to an intermediary for

wrapping and then shipped by common carrier to an out-of-state purchaser, there is no Colorado sale
for income tax purposes. Lone Star Steel Co. v. Dolan, 668 P.2d 916 (Colo. 1983).

For test as to existence of "unitary business", see Lone Star Steel Co. v. Dolan, 668 P.2d 916 (Colo.
1983).

Applied in Miller Int'l, Inc. v, Dept. of Rev., 646 P.2d 341 {Colo. 1982).
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C.R.S. 24-60-1302

COLORADO REVISED STATUTES

*%* This document reflects changes current through all laws passed at the First Regular Session

of the Sixty-Ninth General Assembly of the State of Colorado (2013) ***
TITLE 24. GOVERNMENT - STATE
INTERSTATE COMPACTS AND AGREEMENTS
ARTICLE 60.INTERSTATE COMPACTS AND AGREEMENTS
PART 13, MULTISTATE TAX COMPACT
GO TO COLORADO STATUTES ARCHIVE DIRECTORY

C.R.S. 24-60-1302 (2013)

24-60-1302. Article XX of state constitution not modified

No provision of the multistate tax compact shall modify article XX of the constitution of the state
of Colorado.

HISTORY: Source: L. 68: p. 187, § 1. C.R.S. 1963: § 74-14-2.
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C.R.5. 24-60-1307
COLORADO REVISED STATUTES

*** This document reflects changes current through all laws passed at the First Regular Session
of the Sixty-Ninth General Assembly of the State of Colorado (2013) ***

TITLE 24, GOVERNMENT - STATE
INTERSTATE COMPACTS AND AGREEMENTS
ARTICLE 60.INTERSTATE COMPACTS AND AGREEMENTS

PART 13. MULTISTATE TAX COMPACT

GO TO COLORADO STATUTES ARCHIVE DIRECTORY

C.R.S. 24-60-1307 (2013)

24-60-1307. Effective dates

(1) All provisions of this part 13, including membership in the multistate tax commission, shall be
effective upon execution of the compact by the governor; except that:

{(a) Provisions of articles III, IV, V, VIII, and IX of the compact shall apply to all taxable years
beginning on and after July 1, 1968; and

(b) In no case shall the provisions of this part 13 apply to taxable years commencing on or before
June 30, 1968. -

HISTORY: Source: L. 68: p. 188, § 2. C.R.5. 1963: § 74-14-6.
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C.R.S. 24-60-1308
COLORADO REVISED STATUTES

*x** This document reflects changes current through all laws passed at the First Regular Session
of the Sixty-Ninth General Assembly of the State of Colorado (2013) ***

TITLE 24. GOVERNMENT - STATE
INTERSTATE COMPACTS AND AGREEMENTS
ARTICLE 60.INTERSTATE COMPACTS AND AGREEMENTS

PART 13. MULTISTATE TAX COMPACT

GO TO COLORADO STATUTES ARCHIVE DIRECTORY

C.R.S. 24-60-1308 (2013)

24-60-1308. Applicability of article IV of compact

For income tax years commencing on or after January 1, 2009, a taxpayer may not use the
provisions of article IV of the multistate tax compact to apportion and allocate income to

Colorado.

HISTORY: Source: L. 2008: Entire section added, p. 954, § 3, effective January 1, 2009.
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INTEREST OF THE AMICUS

Amicus curiae Multistate Tax Commission respectfully submits this brief in
support of the California Franchise Tax Board.! Califomia’s adoption of a mandatory
" double-weighted sales factor” is wholly consistent with the terms of the Multistate Tax
Compact,® which accords its members flexibility to vary — directly or indirectly — from
Compact Articles III.1 and IV. It is the compact members themselves who determine any
limitations on that flexibility, consistent with the purposes of the Compact. And the
members have indicated by their course of performance that the California legislation is
compatible with those purposes.
The Commission is the administrative agencj for the Compact, which became
effective in 1967 when the required minimum of seven states had enacted it. The United

States Supreme Court upheld the validity of the Compact in U.S. Steel Corp. v. Multistate

Tax Comm’n, 434 U.S. 452 (1978), and today forty-seven states and the District of -

Columbia participate in the Commission’s activities. Twenty of those jurisdictions

! No counsel for any party authored this brief in whole or in part. Only amicus curiae
Multistate Tax Commission made any monetary contribution to the preparation or
submission of this brief. This brief is filed by the Commission, not on behalf of any
particular member state, other than the state of California.

2 Calif. Rev. & Tax. Code § 25128(a).

3 Multistate Tax Compact, RIA State & Local Taxes: All States Tax Guide (2005); The

Model Multistate Tax Compact can be found at:
http://www.mtc.gov/uploadedFiles/Multistate Tax Commission/About MTC/MTC Co

mpact/COMPACT(1).pdf.




adopted the Compact by statutory enactment. Six are sovereignty members. Another
twenty-two are associate members.*

The stated purposes of the Compact are to: (1) facilitate proper determination of
state and local tax liability of multistate taxpayers, including equitable apportionment of
tﬁx bases and seftlement of apportionment disputes, (2) promote ﬁniformity or
compatibility in significant components of state tax syst-ems, (3) facilitate taxpayer
convenience and compliance in the filing of tax returns and in other phases of state tax
administration, and (4) avoid duplicative taxation.’

These purposes are central to the very existence of the Compact, which was the
states’ answer to an urgent need for reform in state taxation of interstate commerce.® If
the states f;ailed to act, Congress stood ready to impose reform through federal legislation

that would preempt and regulate important aspects of state taxation. Preserving state tax

4 Compact Members: Alabama, Alaska, Arkansas, California, Colorado, District of
Columbia, Hawaii, Idaho, Kansas, Michigan, Minnesota, Missouri, Montana, New
Mexico, North Dakota, Oregon, South Dakota, Texas, Utah and Washington. Sovereignty
Members: Georgia, Kentucky, Louisiana, New Jersey, South Carolina, and West
Virginia. Associate Members: Arizona, Connecticut, Florida, Illinois, Towa, Indiana,
Maine, Maryland, Massachusetts, Mississippi, Nebraska, New Hampshire, New York,
North Carolina, Ohio, Oklahoma, Pennsylvania, Rhode Island, Tennessee, Vermont,

Wisconsin, and Wyoming.

® Multistate Tax Compact, Art. I.

§ See, H.R. Rep. No. 89-952, Pt. VI, p. 1143 (1965) and Interstate Taxation Act: Hearings
on H.R. 11798 and Companion Bills before Special Subcommittee on State Taxation of
Interstate Commerce of the House Commission on the Judiciary, 89™ Cong., 2d Sess,
(1966), illustrating the depth and scope of Congressional inquiry into the potential for
federal preemption of state tax. '




sovereignty under our vibrant federalism remains a key purpose of the Compact and the
Commission.

The Commission’s interest in this case arises directly from the Compact’s
purposes of promoting uniformity and preserving member states’ sovereign authority to
effectuate thetr own tax policies. OQur interest is particularly acute because the
achievement of those purposes is being challenged, pervei‘sely, on the basis of the
Compact itself. As the administrative agency for the Compact, the Commission is
uniquely sitnated to inform the Court regarding a proper interpretation of this Compact
and the 'course of performance of its members. We interpret the terms of the Compact to

allow for the ﬂexibility which the state of California has exercised. That interpretation is

supported by the course of performance of the other Compact members, consistent with

the purposes of the Compact, the holdings of the United States Supreme Court, and
compact jurisprudence from other federal and state courts. To hold otherwise would have
the contrary effect of frustrating the very purposes that the Compact is intended to

promofe.

INTRODUCTION

In 1993, when the California Legislature determined that the state’s corporate
taxpayers must apportion their income using a double-weighted sales factor, California
joined a nation-wide ;cransition éway from an equal-weighting of the property, payroll,
and sales factors and toward an emphasis on the sales factor in state apportionment

formulas. Today, thirty-nine of forty-seven states with a corporate income tax at least




double-weight the sales factor.” The question we address is whether the Multistate Tax
Compact adopted by California affords the flexibility to participate in this nation-wide
frend, and to accomplish its legislature’s objectives, consistent with the Compact’s
purposes of preserving state sovereignty and promoting uniformity. The answer is that it
does.

In the early days of corporate income faxes, a myriad of different apportionment

methodologies were in use by the states. The Uniform Law Commission had

promulgated the model Uniform Division of Income for Tax Purposes Act (UDITPA),

which includes the equétl-weighted formula, in 1957, but states were not rushing to adopt
it® Then, in 1959, the United States Supreme Court decided Northwestern States
Portland Cement -Co. v. Minnesota, 358 U.S. 450 (1959), holding that a small sales force
office in a state is a sufficient presence to establish nexus in that state.’ The decision
created turmoil among multistate taxpayers. Within seven weeks, Congress was holding
hearings, and in just over six months it had passed P.L.86-272, which restrictea the

application of Northwest States Portland Cement Co. and created a Special

7 State Apportionment of Corporate Income,; Federation of Tax Administrators

- http:/rwww.taxadmin.org/Fta/rate/apport.pdf .

® Uniform Division of Income for Tax Purposes Act, 7A part 1 West’s Uniform Laws
Annotated (2002) page 141.

® Northwestern States Portland Cement Co. v. Minnesota, 358 U.S. 450 (1959).




Subcommitfee on State Taxation of Interstate Commerce of the House Committee on the
Judiciary, commonly called the Willis Committee, to study state business taxes. '’

The Willis Committee performed an extensive study and found that although
“each of the state laws contains its own inner logic, the aggregate of these laws —

comprising the sys.tem confronting the interstate taxpayer — defies reason.”’’ The

Committee found the benefits of increased uniformity so compelling that it recommended -

federal legislation to, among other things, establish a uniform state income tax base
{federal AGI) and a uniform state apportiomﬁent formula (equal-weighted two-factor
formula based on property and payroll) — both of which are fundamental aspects of a state
tax policy, the federal pre-emption of which would comprise a significant affront to state
tax sovereigtlty.]2

The states rallied to stave off federal intervention and protect their sovereignty.
Many adopted UDITPA directly into their statutes. Some énacted the Multistate Tax

Compact, Article IV of which incorporates UDITPA nearly word for word. And some,

' PUB. LAW 86-272, TITLE I, 73 STAT. 555 (1959). See, Fatale, Michael T.; Federalism
and State Business Activity Tax Nexus: Revisiting Public Law 86-272; Virginia Tax
Review, Volume 21, No. 4, pp. 475-476 (spring 2002).

" HR. Rep. No. 952, 89" Cong., 1" Sess, Pt. VI, at 1143 (1965). The Willis
Committee’s study was sanctioned by Title IT of Pub. L. 86-272, 73 Stat. 555, 556 (1959),
to consider additional issues surrounding adoption of that Act.

2 H R. Rep. No. 952, 89" Cong., 1* Sess., Pt. VI, at 1139(1965).




like California, did both. The California 1egislatﬁre enacted UDITPA in 1966 and the
Multistate Tax Compact in 1974."

By 1978, the U.S. Supreme Court recognized that the equal-weighted formula was
“the prevalent practice,”™* and a “rough, practical approximation of the distribution of
either a corporation’s sources of income or the social costs which it generates.”'® But at
the same time the Court recognized that “political and economic considerations vary from
state to state,” and that states may constitutionally address those considerations by
requiring alternative factor weightings.!® Over time, the states have done so. And while
they have moved away from requiring the equal-weighted formuia, they have moved in a
decidedly uniform manner; by emphasizing the sales factor.

Today, 39 of the 47 states with a corporate income tax at least double weight the
sales factor.'” Only eight states exclusively require the equal-weighted formula.'®

Among compact membets, the movement is the same. Only seven of the twenty compact

B Cal. Stats 1966 ch 2 §7. Calif. Rev. & Tax. Code §§ 25120-25139. Calif. Rev. & Tax.
Code § 38006. ef seq.

 Moorman Mfg. Co. v. Bair, 437 U.S. 267, 279 (1978).
3 General Motors Corp. v. District of Columbia, 380 U.S. 553, 561 (1983).
' Moorman Mfg. Co. v. Bair, 437 U.S. 267, 279 (1978).

7" State Apportionment of Corporate Income; Federation of Tax Administrators
http://www.taxadmin.org/Fta/rate/apport.pdf

18 Id




members continue to require an equal-weighted formula.’® Ten require at least a double-
weighted sales factor.?

Furthermore, virtually all compact members have managed this movement away
from equal-weighting in a manner that dbcs not permit an Article IIL1 election. Only one

compact member currently recognizes the election.”’ Three compact members have

eliminated or limited the election directly.”* Three have amended Article IV to be |

~ consistent with their statutory apportionment formula that emphasizes the sales factor.”
Four, inciuding California, have indicated by separate statute or law that the compact

election does not apply to factor-weighting.** And the remaining members require an

¥ Id. Alaska, District of Columbia, Hawaii, Kansas (a single sales factor election is
available only for “qualified taxpayers,” K.S.A. 79-3279(b)(2)), Montana, New Mexico,
and North Dakota.

0 Jd. Alabama (House Bill amended Code of Ala. § 434 40-27-1 for tax years beginning
after December 31, 2010), Arkansas, California, Colorado, Idaho, Michigan, Minnesota,
Oregon, Texas, and Utah. One compact member, Missouri, allows an election between
equal-weighting and separate accounfing. The remaining two members, Washington and
South Dakota, joined the Compact despite the fact they have not imposed a corporate
income tax. The Franchise Tax Board notes in its brief that members have also diverged
from the Compact in other ways. Respondent’s Brief at 19-24.

! Missouri Rev. Statutes § 32.200.

2 Colorado (CR.S. §§ 39-22-303.5 and 39-22-303.7); Minnesota (Minn. Statutes §
290.171); Michigan (as applied to the Michigan Business Tax after January 1, 2011;
MCL 205 .581; See, HLB. 4479 (2011)).

~ 23 Alabama (Code of Ala. § 434 40-27-1), Arkansas(Ark. Code § 26-5-101), Utah (Utah
Code § 59-1-801.1V.9)

2% California (Calif. Rev. and Tax. Code § 25128(a)), Idaho (Idaho Stat. § 63-3027(1)),
Oregon (O.R.S. §§ 314.606), Texas (letter ruling 201007003L).




equal-weighted factor, identical to the Compact, such that the election is of no

2
consequence.”

The compact members clearly interpret their agreement to allow for these
adjustments. And, as explained.in detail below, that interpretation is appropriate in
accordance with laws of statutory and contract construction. The Compact’s own terms
suggest that its mc_mbers are accorded the flexibility to vary -- directly or indirectly —
from compact provisions. This result is consistent with the stated purposes of the
Compact, among them promoting uniformity and préserving state sovereignty, including
uniformity and _sovereignty with respect to state policy choices such as factor weighting
and elections. This interpretation and its result is also consistent with the conclusions
reached by the United States Supreme Court in U.S. Steel Corp. v. Multistate Tax
Commission, 434 U.S. 452 (1978), and compact jurisprudence from o.ther federal and
state couris.

To the extent there may be limitations on the exercise of this flexibility, we ask the
court to recognize that it is the members of the agreement themselves who make that
evaluation. The touchstone is that, when viewed as a whole, a state’s enactment remains
substantially supportive of the Compact’s purposes. Ensuring that the purposes are met
ensures that the benefits other members expected when entering the Compact will
continue to be received. And, in the case of California’s 1993 legislation, the members
have long indicated by their course of performance thaf the Compact’s purposes continue

to be met, and their expected benefits continue to be received.

2% Alaska, D.C., Hawaii, Kansas, Montana, New Mexico, North Dakota; supra, fn.17. '




ARGUMENT

1. The Compact Affords its Member States the Flexibility to Adopf Apportionment
Formulae that Vary From its Terms.

In joining the Compact, the members did not surrender any aspect of state
sovereignty to tax. Indeed, that was one of the primary reasons the United States
Supreme Court ruled that the Compact did not require Congressional approval under the

Coinpact Clause.

This pact does not purport to authorize the member States to exercise any
powers they could not exercise in its absence. Nor is there any delegation
of sovereign power to the Commission; each State retains complete
freedom to adopt or reject the rules and regulations of the Commission.

U.S. Steel Corp. v. Multistate Tax Commission, 434 U.S. 452, 473 (1978). In construing
the members’-powers under the terms of the Compact, it is thus important to keep in
mind that the members exercise sovereign control over their tax laws and exercise their

powers precisely as they would in the Compact’s absence.

A statntory interpretation of the Compact’s terms begins in the same way

interpretation of any other statute begins: with its plain meaning.”® Importantly, the
language contains no prohibition against members’ varying from the model Compact’s

provisions. Rather, the plain'meaning of the Suggested Enabling Act’s introduction, the

6 »The statute’s plain meaning controls the court’s interpretation unless its words are
ambiguous.” Green v. State of California, 42 Cal.4™ 254, 260, 64 Cal. Rptr.3d 390, 165
P. 3d 118 (2007); see also Gattuso v. Harte-Hanks Shoppers, Inc., 42 Cal.4™ 554, 567, 67
Cal.Rptr. 3d 468, 169 P.3d 889 (2007).




Suggested Enabling. Act, and the Compact iself, all support the ability of Compact
members to exercise some degree of ﬂ(_:xibility in the enactment of its provisions.”’ |
The Suggested Enabling Act’s introduction clearly indicates that the Compact was
not designed to lock its members into a system where no one member could make
changes without all members doing the same. The infroduction states, “[tfhe Multistate
Tax Compact is a model law. ... [Tt] is not truly a Compact in that actions taken under its
authority have only an advisory and/or recommendatory effect on its member states.”??
Section 1 of the Suggested Enabling Act, 'as well as the same section of the
California Enabling Act,” 'contains ample evidence of this flexibility by declaring that
“[t]he ‘Multistate Tax Compéct’ is hereby enacted into law and entered into with all
jurisdictions legally joining therein, in the form substantially as follows ...” [emphasis

added]. By their own terms, neither the Suggested Enabling Act nor California’s adopted

Enabling Act require member states fo enact the model Compact verbatim. And many

2" The Multistate Tax Compact Suggested Legislation and Enabling Act is available at
http.//www.mtc.gov/uploadedFiles/Multistate Tax_Commission/About MTC/MTC Co
mpact/COMPACT(1).pdf (last visited November 8, 2011). The use of the term

“suggested” in the title supports the Commission’s position that the compact does not
require its members to act in lockstep.

8 Taxpayers attempt to limit this language to the associate members of the Commission.
Appellants’ Reply Brief at 16 — 17. Such an interpretation is nonsensical. The “model
Compact” is the version developed by the drafters as a model for states that wish to join
the Compact by enacting it “in substantially similar form.” (Enabling Act, § 1) The
associate members, by definition, have not enacted any version of the model Compact.

2 Calif. Rev. & Tax. Code §38001:
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compact members have indeed varied — directly‘ or indirectly — from the model
Compact’s provisions.™

As Article 1.2 of both the model Compact and the enacted California compact
statute recognize, the Compact is designed “to promote uniformity or con%patibililjz” in
tax systems (emphasis added).>’ “Promote” i§ defined as “to forward; to advance; to
contribute to the growth, enlargement, 617 excellence of.”** Enactment, by itself, is not
expected to achieve uniformity in ény particular éomponent of tax systems, including
unifofmity in apportionment formulae or elections among the member states. Rather,
enactment is intended to create the forum by which members may work to advance the
growth and enlargement of uniformity or compatibility in their tax systems.

Additional evidence that the compact anticipates some variation among its
members is found in Art. VIL.1, which provides;

Whenever any two or more party States or subdivisions of party States have

uniform or similar provisions of law relating to an income tax ... the
Commission may adopt uniform regulations for any phase of tax

3® Respondent’s Brief at 19-24.
3! Calif. Rev. & Tax. Code § 38006, 1.2

* Webster’s New Universal Unabridged Dictionary, Deluxe 2d Edition.

PPursuant to the provisions of Articles VI.3(b) and VII of the compact, the Commission
works to advance uniformity through the ongoing work of its Uniformity Committee.
The two subcommittees of the Uniformity Committee — one for corporate income tax and
the other for sales and use tax - continuously work to draft model uniform statutes and
regulations for the states to consider. The MTC model statutes and regulations are
advisory only. Articles VI.3(b) and VII. They provide a framework for the member
states to design their tax system$ with a view to making them more uniform. For a
compilation of the Commission’s completed uniformity projects, see
htp://www.mte. pov/Uniformity.aspx?id=524.
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administration of such law... The Commission may also act with respect to
the provisions of Article IV of this compact. [Emphasis added.]

Art. VIL1 anthorizes the Commission to initiate a uniformity project when two or more
party States have similar provisions of law regarding any phase of tax administration, and
permits it to act with respect to the provisions of Article IV of the Compact. Article
VII.1 is not limited to instances in which the Compact provisions are uniform. It
expressly contemplates invoking the uniformity process when states have apportionment
formulae that are similar to, but not necessarily uniform with, that contained in Article
IV. Article VII.1 contemplates situations where state enactments of certain compact
provisions will be similar to, but not identical with, the provisions of the model Compact.
Thus Article VIL1 also indicates that some variation from the model Compact is
anticipated.

The model Compact’s severability provision in Article XII also demonstrates the
value placed on inclusiveness over standardization.>® Article XII provides:

If this compact shall be held contrary to the constitution of any State

participating therein, the compact shall remain in full force and effect as to

the remaining party States and in full force and effect as to the State
affected as to all severable matters. [emphasis added.]

Under this severability provision, the Compact continues in full force in a particular
member state even if some of its provisions are found to be unconstitutional in that state.
A legislature’s decision to include such a clause in a statute is evidence of the
legislature’s intent that the remaining portions of the statute should stand if the court

declares some of its provisions to be unconstitutional or otherwise invalid. The inclusion

3 Calif. Rev. & Tax. Code § 38006, XII.
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of a severability clause in &e model Compact indicates the intent that a memb;ar state
remain a compact member even if its Compact provisions ultimately vary from the model
Compact. If the intent were otherwise, a sevcrability' clause would not have been
mcluded. If any one compact provision were truly critical, the model Compact may well
have included a nonseverability clause instead.

Given that Article XII of the mode! Compact requires it to be “liberally construed
so as to effectuate [its] purposes,” the inherent flexibility suggested by its plain meaning
should be given weight, and it should not be construed in a rigid or frozen manner. If the
only options available to a state that needs to depart from the Compact’s equally
. weighted apportionment formula are to withdraw, acquiesce in ﬁ provision that is
contrary to the state’s needs, or convinéc every other state — including states whose needs
may be quite different — to amend their enacted versions of the Compact, the Compact
could not long endure and its purposes would be entirely frustrated. The Compacé does

not require such a draconian set of choices.

2. The Compact Members Have Indicated by Their Course of Performance that
California’s 1993 Legislation is Fully Consistent with the Flexibility Inherent in
the Compact and the Promotion of the Compact’s Purposes.

As far back as the early 1800’s, the United States Supreme Court expressly
recognizcd‘ thét compacts, even though statutory, are also contractual in nature, stating
“... the terms ‘compact’ and ‘contract’ are synonymous.” Green v. Biddle, 8 Wheat. 1, 40
(1823). Thus, mn addition to general principles of statutory constriction, substantive

contract law applies in the interpretation of a compact:
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When adopted by a state, the compact is not only an agreement between the
state and other states that have adopted it, but it becomes the law of those
states as well, and must be interpreted as both contracts between states and
statutes within those states. 1 A Sutherland, Statutes and Statutory
Construction §32.5.

Where the issue is the proper interpretation of an interstate compact — an interstate
confract — the goverﬂing law is state contract law. |
Most relevant to this case is the basic premise of contract law that “the parties [to
the contract] themselves know best what they have meant by their words of agreement
and their action under that agreement is the best indication of what that meaning was”.*
Section 2-208 of the Uniform Commercial Code extendé this approach by making course
of performance relevant to determine the meaning of the contract even where the
contract’s express terms seems clear on their face.>® In interpreting the obligations of the
parties to a compact, courts have long recognized that, as for contracts generally, the
| actual performance of a compact by the parties has high probative value in determining
the scope of those obligations:

In determining {the meaning of a compact] the parties’ course of
performance under the Compact is highly significant.

Alabama v. North Carolina, 130 S.Ct. 2295, 2309 (2010).

The course of performance doctrine has two material elements, both of which have

been satisfied in this case. According to Cal. Comm. Code §1303(a);

¥ U.C.C. §2-208 cmt. 1 Section 2-208 of the U.C.C. is codified, without substantive
change, at Cal. Comm. Code §1303(a).

3 ] Hawkland, Uniform Commercial Code 12-208:1 (2001).
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A “course of performance” 18 a sequence of conduct between the parties to a
particular transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves
repeated occasions for performance by a party; and

(2) the other party, with knowledge of the nature of the performance and
opportunity for objection to it, accepts the performance or acquiesces in
it without objection.

Ten Compact members — parties to the contract — ha\'.;e, like California, varied
from Articles IIL.1 and IV by enacting mandatory apportionment formulae other than the
Article IV equal-weighted formula.’” As these enactments are a matter of public record,
having been adopted by statute, the other parties to the contract are charged with
knowledge of each of these ten occasions.

‘The Compa;:t member states have had numerous opportunities to object fo the
adoption of a varying apportionment formula by any or all of the ten states, and have
declmed to do so. Pursuant to Commission bylaw 6, the Executive Committee of the
Commission meets periodically throughout the year.>® In addition, the Commission itself
meets at least once a year.”” Therefore, the parties to the Compact have had repeated
opportunities to object to the adoption by any or all of the ten states of an apportionment
formula that precludes a taxpayer from exercising the Article I11.1 election. No member

state has ever raised such an objection. Indeed, compact members have supported

%7 Supra, fn. 20. Note that several compact members have also departed from the
apportionment provisions of Article IV in ways other than by adopting an apportionment
formula that emphasizes sales. Respondent’s Brief at 19-24.

3% Commission bylaw 6 is available at http://www.mtc.gov/About.aspx?id=2232.

* Compact, Article VL1 (e).
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California’s compact membership by repeatedly electing its 'representatives to serve as
Commission officers and chairs of Commission committees notwithstanding California’s
1993 adoption of mandatory double-weighted apportionment.*’

Thus, compact members’ course of performance strongly supports an
mnterpretation of the Compact as sufficiently flexible to recognize California’s 1993
legislation as fully consistent with the purposes of the Compact. In coniract terms, the
promotion of the Compact’s purposes is analogous to the benefit the parties expected to
receive upon joiningfiche agreement. Many benefits can be expected from the continued
participation of a large and influential state such as California. Every additional state
enactment of the Compact enlarges the membership of the Commission, broadens the
Commission's base with the addition of the views of that state's tax administrator to its
deliberations, and increases the weight of the results of those deliberations in the courts

and in the Congress. These and other benefits of membership would be frustrated by a

rigid and inflexible interpretation of the Compact.

g g., Kristine Cazadd, Interim Executive Director of the California State Board of
Equalization was elected to serve on the Commission’s Executive Committee for FY
2011-2012 (http://www.mtc.gov/About.aspx ?id=74 ); Selvi Stanislaus, Executive
Director, California FTB, was elected to the Commission’s Executive Committee for FY
2007-2008 (MTC Annual Report FY 2006-2007, p. 5,
http://www.mtc.gov/uploadedFiles/Multistate Tax Commission/R esources/Archives/An
nual Reports/AR FY06 07.pdf); Will Bush, California FTB was elected to serve ‘on the
Commission’s Executive Committee in FY 2005-2006 and FY 2006-2007 (MTC Annual

Report FY 2004-2005, p.5

http://www.mtc.gov/uploadedFiles/Multistate Tax Commuission/Resources/Archives/An

nual Reports/FY04 05.pdf and MTC Annual Report FY 2005-2006, p.4

hgp://www.rntc.gov/uploédedFiIesMuitistate Tax Commission/Resources/Archives/An |

nual Reports/AR FY05 _06.pdf).
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Taxpayers’ argument that members cannot vary from the model Compact derives
from compact cases that are not germane to the Multistate Tax Compact. Appellants’
Opening Brief at pp. 22-30. First, many of the cases on which taxpayers rely concern
congressionally approved compacts. Because a congressionally approved compact is
.federal law, no state can alter its terms without congressional app-roval.41 The Multistate
Tax Compact does not reduire, and has not received, congressional approval. It is
therefore not subject to these limitations.* Even more fundamentally, the cases which
hold that the compacts at issue could not be unilateraﬁy altered, including compacts that
do not require federal approval, turned on the fact that the parties to those compacts
undertook mutnal obligations to each other that were critical for the proper function of
the compact across state lines. The Port Authority of New York and New Jersey, for
example, simply could not maintain bridges and tunnels that connect those two states if
one state could unilaterally decide that it will change the rules by which the bridges and
tunnels operate. The compact creating the Port Authority, therefore, specifically requires
the legislatures of both states to concur in or authorize rules and regulation_s promulgated
by the Port Authority for the improvement of the conduct of navigation and commerce
for those rules and regulations to be binding and effective upon all persons affected

thereby.” Similarly, interstate compacts that provide for the supervision of parolees or

“ Cuyler v. Adams, 443 U.S. 433, 440 (1981).
2 U.S. Steel Corp. v. Multistate Tax Commission, 434 U.S. 452 (1578).

B N.JS.A. 32:1-19.
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the placement of children across state lines cannot function if one state could unilaterally
change the terms under which it will perform its compact obligations.” In contrast, the
Multistate Tax Compact allows each member to fully exercise its sovereign power to tax
independent of any requirement of concurrence by the other members and with no
delegation of power to the Commission to bind the members.** The United States
Supreme Court has recognized that the rights and obligations of state tax law apply
entirely within the jurisdiction of the taxing state, irrespective of the taxpayer’s
obligations in another.®* No compact member state has a reliance interest in another

state’s retaining the Article IV mandatory apportionment formula, which in no way

" impacts the function of the Compact in another state.

CONCLUSION

A proper interpretation of the compact, in accordance with laws of statutory and
confract construction, indicates member states are accorded flexibility to vary — directly
or indirectly — from the model Compact"s terms, including Articles III.1 and IV.
Ultimately, it is for the parties to ‘the Compact to judge whether its members have
exercised the flexibility granted by the Compact in ways that further its objectives. The

parties to the Compact have demonstrated throughout their repeated course of

* McComb v. Wambaugh, 934 F. 2d 474 (3d Cir. 1991), Doe v. Ward, 124 F. Supp. 2d
900 (WD Pa. 2000).

B U.S. Steel Corp. v. Multistate Tax Commission, 434 U.S. 452, 473 (1978).

% Moorman Mfg. Co. v. Bair, 437 U.S. 267, 279 (1978).
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performance that the adoption of California’s mandatory apportionment formula other
than the UDITPA formula that supersedés 'the Article III election is not an impermissible
alteration or amendment of the Compact. The Commission respectfully requests this
Court sustain the authority of the members of the Compact to determine its meaning and
sustain California’s adoption of its apportionment formula as fully consistent with the

Compact.
Respectfully submitied this 14th day of November, 2011,

JOE HUDDLESTON
Executive Director

SHIRLEY SICILIAN
General Counsel

SHELDON LASKIN
Counsel .

Multistate Tax Comumission
444 N. Capitol Street N.'W, St.
425
Washington, D.C. 20002
Telephone: (202) 624-8699
Fax: (202) 624-8819
E-mail: ssiciban{@mitc.gov

slaskin@mtc.gov

Attorneys for Amicus Curiae

Multistate Tax Commission
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Attachment

STATE APPORTIONMENT OF CORPORATE INCOME

(Formulas for tax year 2011 — as of January 1, 2011)

AT ABAMA = 3 Factor NEBRASKA Sales
ALASKA* 3 Factor NEVADA No State Income Tax
ARTZONA# Double wid Sales/80% Sales, NEWHAMPSHIRE Double wid Sales -

10% Property & 10% Payrolt NEW JERSEY Donble wid Sales
ARKANSAS * Double wid Sales NEW MEXICO * 3 Facior/Donble wid. Sales
CALTFORNIA ¥ Sales/Donble wid Sales (1) NEW YORK Sales
COLORADO * Sales NORTH CAROLINA # Double wid Sales
CONNECTICUT Drouble wid Sales/Sales NORTHDARKOQTA* 3 Factor .
DELAWARE 3 Factor OHIO Triple Weiphted Sales (4)
FLORIDA Diouble wid Sates OKLAHOMA 3 Faclor
GEORGIA Sales OREGON Sales
HAWATE * 3 Factor PENNSYLVANIA 90% Sales, 5% Property
IDAHO ¥ Double wid Sales & 5% Payroll
LLINQIS * Sales RIHODE ISLAND 3 Factor
INDIANA Sales SOUTH CAROLINA Double wtd Sales/Sales (5)
IOWA Sales SOUTH DAKOTA No State Income Tax
KANSAS * 3 Factor/Sales TENNESSEE Double wid Sales
KENTUCKY * Double wid Sales TEXAS Sales
LOUISIANA Sales UTAH 3 Factor/Donble wid Sales
MAINE * Sales VERMONT Double wid Sales
MARYLAND Sales/Double wid Sales VIRGINIA Donble wid Sales
MASSACHUSETTS Double wid Sales WASHINGTON No State Income Tax
MICHIGAN Sales WEST VIRGINIA * Double wid Sales
MINNESOTA 90% Sales, 5% Property, WISCONSIN * Sales

& 5% Payroll () WYOMING . No State Inceme Tax

MISSISSIPPE SalesfOther (3) DIST.OF COLUMBIA 3 Factor
MISSOURI * 3 Facloi/Sates
MONTANA ¥ 3 Factor

Source: Compiled by FTA from state sources.

Moles:

The formulas listed are for geperal manufacturing businesses. Sone industries bave a special formula different from the cne shown.
# State has adopted substantial porfions of the UDITPA (Uniform Division of Incoms Tax Puiposes Act).

Stash {/) separating two formalas indicates taxpayer oplion of specified by state miles.
3 Factor = salas, property, and payrolf equally weiniited.
Donble wid Sales = 3 factors with sales double-weighted

Sales = single sales factor

{1} Beginning with the 2011 tax year, California faxpayers may elect to use a single sales factor.

{2} Mimaesota is phasing in a sinple sales factor which will reach 100% in 2014.
{3) Mississippi provides different appartionment formulas based on specific type of business. A single sales factor fommda is
required if no specific business formula is specified.

(4) Formula for franchise fax sliowen. Department publishes specific rales for situs of recaipty under the CAT tax.
{5) Taxpayers are allowed enly 80% of the reduced taxes from a single sales factor.

FEDERATION OF TAX ADMINISTRATORS - MARCH 2011
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION - DETROIT

Inre;
Case No. 08-53104

Greektown Holdings, L.L.C,, et al,, Chapter 11
Hon. Walter Shapero

Reorganized Debtors.

/

OPINION DECLARING TAX EFFECTS OF PLAN PURSUANT TO 11 U.S.C. § 1146(b)

1. INTRODUCTION
The matter before the Court is Reorganized Greektown Holdings, L.L.C.’s Motion for an

Order and Judgment Declaring Tax ﬁﬁ'ects of the Plan pursuant to 11 U.S.C. § 1146(b) (Docket
No. 2795) (the “Motion™). In the Motion, Greektown Holdings L.L.C. (“Greektown™) requests
that the Court enter an order and judgment. declaring that (1) 98.5938% of Greektown’s
cancellation of indebi.:edness income (“COD Income™) is not subject to the Michigan Business
Tax (“MBT”) or any coﬁlponent thereof, and (2) Greektown’s basis in assets, net operating
losses, or any other tax attributes will not be reduced for MBT purposes due to the fact that all or
substantially all of Greektown’s COD Iuconie is not subject to MBT. The State o'f Michigan
Dep.artmcnt of Treasury (“Department of Treasury”) filed an Objection to the Motion (Docket
No. 2878), requesting that the Court deny it and enter an order and judgment declaring that (a)
Greektown’s COD income is subject to the MBT “gross receipis” tax component of the MBT,
(b) Greekiown’s basis in assets, net operatinglosses,' or any other tax attributes will be reduced
for MBT purposes under the “business income” component as authorized by 11' U.S.C. §
346()(2). In the alternative, the Department of Treasury argues that the Court should abstain

from deciding this issue. The Court held a hearing and took the matter under advisement..
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1II. BACKGROUND AND FACTS
On May 29, 2008, the Debtors each filed voluntary petitions under Chapter 11 of the

Bankruptcy Code. On June 13, 2008, the Bankruptcy Couﬁ entered an order under Bankruptcy
Rule 1015(b) jointly administering the Chapter 11 cases under the lead case, Greektown
Holdings, L.L.C., Case No. 08-53104.

On December 7, 2009, the Noteholder Plan Propoﬁents filed _the Plan. On January 22,
2010, the Bankruptcy Court entered an Order Confirming the Plan (Docket No. 2046) (the
“Confirmation Order”), and the effective date of the Plan was June 30, 2010. The Plan provided
(that all debt not paid would be discharged. Greektown’s financial statements indicate that it will
have approximately $120;000,000 in cancellation of indebtedness (“COD”).

Under the Plan, the ownership interests in Greektown Holdings held by its former
members were extinguished and Greektown Superholdings, Inc. and Greektown Newco Sub, Inc.
(new entities formed pursuant to the Plan) became the sole members of Greektown Holdings.
The former meﬁbers of Greektown Holdings, whose membership i.utere.sts were extinguished
upon consummation of the Plan, were Monroe Partners, L.L.C. (“Monroe”) and Kewadin
Greektown Casino, L.L.C. (“Kewadin”). Monroe and Kewadin each held a 50% membership

interest in Greektown Holdings, Kewadin is a limited liability company whose sole member is a

tribal authority established by the Sault Ste. Marie Tribe of Chippewa Indians (the “Tribe”).

Monroe is a limited liability company. 97.1875% of membership interests in Monroe are owned
by Kewadin and the remaining 2.8125% are owned by several individuals.

On May 28, 2010, Greektown and the Noteholder Plan Proponents filed a Motion for
Order Authorizing Noteholder Plan Proponents and/or Reorganized Greektown to Request
Determination by State of Michigan Department of Treasury of Tax Effects of Plan {Docket No.
2467) (“Initial Tax Motion”). On June i7, 2010, the Court granted the Initial Tax Motion .;md

2

V 08-53104-wsd Doc 3750 Filed 05/16/13 Entered 05/16/13 14:04:14 Page 2 of 15




authorized Greektown and the Noteholder Plan Proponents to request a legal determination from
the Department of Treasury concerning the tax effects of the Plan under 11 U.S8.C. § 346 and the
Michigan Business Tax Act, MCL 208.1101 ef seq. (Docket No. 2513). That Order provided, in

‘part: “In the event of an actual controversy, any of the Noteholder Plan Proponents and/or
Reorgam'zed Greektown . . . shall be authorized to seek any afpropﬁate additional relief as to fhe
matters set forth herein, including a declaration By this Court of such tax effects; and [t]he Court
shall retain jurisdiction to hear and determine all matters arising from or related to the foregoing
and the implementation of this Order.”

On Au‘gust. 10, 2010, Greektown formally requested techmical advice from the
Department of Treasury, seeking confirmation of its position that (1) its COD income in
bankruptey “is not subject to MBT or any component thereof”, and (2) its “basis in its assefs, net
operating losses or any other tax attributes will not be reduced, for MBT purposes, on account of
the fact that [Greektown] Holdings’ COD [income] in bankmptey is not subject to MBT.” Ina
letter opinion dated September 28, 2010, the Department of Treasury determined that the
exclusion of COD income from state taxation set forth in 11 U.S.C. § 346(;)(1) applied to the
Business Income Tax (“BIT™), as a “tax on or measured by income,” but not the Modified Gross
Receipts Tax (“MGRT”). According to the Department of Treasury, the MGRT is not a “tax on
or measured by income,” despite the “fact that certain &eductions and exclusions from gross
receipts are permitted in calculating” the tax base. The Department of Treasury based its
decision on the fact that the BIT and the MGRT are “calculated differently, and the tax bases are
imposed at wholly different rates,” and because the MBT provides that the MGRT’s purpose is
the impose a tax “upon the privilege of doing business and not upon income or property.” With

respect to the question concerning Greektown’s tax attributes, the Department of Treasury

3
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concluded that, although 11 U.S.C. § 346(j)(2) does “not mandate” a reduction of Greektown
Holdings’ tax attributes, that section “should be read fo permit, and not prohibit, a reduction in a
debtor’s tax attributes under the applicable state law where the debtor is able to exclude COD
income for some reason other than the applicability of Section 108(a).”

After receiving the Department of Treasury’s decision, Greektown. filed its Motion for an
Order and Judgment Declaring Tax Effects Qf the Plan pursuant to 11 U.S.C. § 1146(b) (Docket
No. 2795) in this Court. The State of Michigan Department of Treasury (“Department of

Treasury™) filed an Objection to Greektown’s Motion (Docket No. 2878).

1. DISCUSSION
A. Abstention Pursuant to 28 U.S.C. § 1334(c)(1)
The Department of Treasury has asked this Court to abstain from hearing this matter

under 28 U.S.C. § 1334(c)(1). In determining whether to abstain under § 1334(c)(1), the Court
must analyze whether “the interest of jﬁsﬁce, or in the interest of comity with the State courts or
respect for State law” support abstention. Courts have listed the following non-exclusive factors

as relevant:

(1) the effect or lack of effect on the efficient adininistration of the estate if a
court abstains; '(2) the extent to which state law issues predominate over
bankruptcy issues; (3) the difficulty or unsettled nature of the applicable state law;
(4) the presence of a related proceeding commenced in state court or other non-
bankruptcy court; (5) the jurisdictional basis, if any, other than 28 U.S.C. § 1334;
(6) the degree of relatedness or remoteness of the proceeding to the main
bankruptcy case; (7) the substance rather than form of an asserted “core”
proceeding; (8) the feasibility of severing state law claims from core banknuptcy
matters to allow judgments to be entered in state court with enforcement left to
the bankruptcy court; (9) the burden of this court’s docket; (10) the likelihood that
the commencement of the proceeding in bankruptcy court involves forum
shopping by one of the parties; (11) the existence of a right to a jury trial; (12) the
presence in the proceeding of nondebtor parties; and (13) any usual or other
significant factors.

4
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Kmart Creditor Trust v. Conway (In re Kmart Corp.), 307 B.R. 586, 596-97 (Bankr. E.D. Mich.
2004) (7. Melvor) (citations omitted)

Dealing specifically with the relevant noted factors: (1) efficient admin.istration of the
bankruptcy estate will not be affected by abstention because this matter does not appear to affect
any of the other maiters at issue pending in the bankruptcy case; (2) both state law and
bankruptcy law are involved, but the ultimate issues in this matter relate to the interpretation of
what is considered a “tax on or measured by income” under 11 U.8.C. § 346()(1), an issue that
is predominately a bankruptcy law issue; (3) although there is some difficult or unseftled state
tax law involved, the Court believes that the issue here ié not truly an interpretation of state law,
but, as noted, rather an interpretation of § 346(3)(1) of the Banicmptcy Code; (4) the‘re is no
related proceeding commenced in the state court or any other non-bankruptcy court, so this
facto? is not relevant; (5) this Court has jurisdiction over this case, not only under 28 U.S.C. §
1334, but also under the confirmed Plan; (6) and (7) neither are particularly relevant in this

‘situation; (8) it is “feasible™ to sever the claims in the sense that it is possible to have the state
court determine whether the COD income is taxable under state law, but the ultimate issue as
stated involves an interpretation of § 346(j)(1), which is uniquely a bankrupicy issue; (9) while
this Court’s docket is heavy, there is nothing in the record which indicates that it could not
efficiently dispose of the issues, albeit not in as timely a fashion as i‘; would have ]jked to do;
(10) there is a likelihood that this motion being filed in the Bankruptcy Court was in an effort to
achieve a result different than the one given in the lgtter_0pinion issued by the Department of
Treasur;v, but at bottom the issue is one under § 346()(1) and thus the bankruptcy Court is
arguably better situated to decide it, and in any event, this factpr, if it favors the objecting party,

must be weighed against all of the other relevant factors; (11) a jury trial is not involved, so this

5

08-53104-wsd  Doc 3750 Filed 05/16/13 ~ Entered 05/16/13 14:04:14 Page5of15




factor is not relevant; (12) there are “non-debtor” parties present in the bankruptcy case and this
Court has an extensive history with this case and knowledge regarding the interests of the “non-
debtor” parties; and (13) there are no unusual or other significant factors,

On balance, thert;fore, the factors do not favor abstention, and accordingly, the

Department of Treasury’s Motion for Abstention is denied.

B. Whether the Modified Gross Receipts Tax Constitutes a Tax
“On _or Measured By Income” under 11 U.S.C, § 346(})

In the Motion, Greektown argues that the Modified Gross Receipts Tax (“MGRT™)
constitutes a tax “on or measured by income” under § 346(j)(1).

Section 1146(b) states: _

The Court may authorize the proponent of a plan fo réquest a deternmination,

limited to questions of law, by a State or local government unit charged with

responsibility for collection or determination of a tax on or measured by income,

of the tax effects under section 346 of this title and under the law imposing such

tax, of the plan.
As noted, after Greektown formally requested technical advice from the Department of Treasury
as provided for under § 1146(b), that Department found that the Modified Gross Receipts Tax is
not a “tax on or measured by income,” despite the “fact that certain deductions and exclusions
from gross receipls are permitted in calculating” the tax base. While Grecktown presumably
could have appealed that decision, it chose to file the Motion.

.11 U.8.C. § 346()(1) provides: “For purposcs of any State or local law imposing a tax on

or measured by income, income is not realized by the estate, the debtor, or a successor to the
debtor by reason of discharge of indebtedness in a case under this title, except to the extent, if

any, that such income is subject to tax under the Internal Revenue Code of 1986.” It is

undisputed that the term “tax on or measured by income” has been interpreted to encompass a

6
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broader category of items or taxes than an “income tax.” In re Williams, 173 B.R. 459., 463
(Bankr. ED. N.Y. 1994} (explaﬁng that Secﬁon 507(a)(7)(A) “covers all taxes on or measured
by income, not just ‘income taxes® which would encompass a more naﬁow group.”) (emphasis in
original).

The Michigan Business Tax Act (“MBTA™) isa relatively new tax act that replaced the
Single BllSiI‘,}BSS Tax Act, which had been in exisfence since the mid-1970s. The MBTA has four
tax liability components: (1) a business income tax component (“BIT”) (MCL § 208.1201(1)),
(2) a modified gross receii)ts tax component (“MGRT”) (MCL § 208.1203(1)), (3) a surcharge
component that is inapplicable here (MCL § 208.1117(5)), and (4) specific taxes for insurance
and finance entities, also inapplicable here (MCL § 208.1113(3)). It is undisputed that the BIT
component is a tax “on or measured by income™ for purposes of § 346(j)(1). The parties strongly
disagree, h6we§er, regarding whether or not the MGRT should be characterized as a tax “on or
measured by income” for purposes of § 346(j)(1). The issue here essentially boils down to
whether the nature and effect of the deductions permitted under the MGRT so as to make the
MGRT fall outside of the realm of a gross receipts tax and into the realm of a tax “on or
measured by income.” In order to decide that issue, it is neceésary to first evaluate the structure
of the MBT, and more specifically, the MGRT.

The business income component of the MBTA starts with federal taxable income from
business activity. See MCL § 208.120_1, providing for the levy on the business iﬁcome tax base;
MCL § 208.1105(2), defining “business income” to mean that part of federal taxable income
derived from business activity; MCL § 208.1109(3), defining “federal taxable income™ as Mble

income set forth in 26 U.S.C. § 63 of the Internal Revenue Code.

7
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The MGRT component of the MBTA starts with a base of “gross receipts,” which is
defined broadly as the entire amount received by the taxpayer from any activity whether in
intrastate, interstate, or foreign commerce carried on for direct or indirect' gain, benefit, or
advantage to the taxpayer or to otliers. MCL § 208.1111(1). The amounts excluded from that
- definition include amounts received in any agency capacity for a principal for any of several
purposes; proceeds less gain from disposition of cerfain property to the extent gain was included
in federal taxable income; insurance proceeds, and proceeds from certain types of transactions
characterized as loans iﬁvolving autornobile manufacturers, othf;r types of manufacturers, and
mortgage companies. MCL § 208.1111.

The base upon which the MGRT is imposed is “a taxpayer’s gross receipts . . . less
purchases from other firms.” See MCL § 208.1203(3). A taxpayer calculating the MGRT base
would start with Part 5 of the Michigan Worksheet 4700 to first calculate their “gross receipts”
for purposes of the Michigan Business Tax Annual Return. From there, Worksheet 4700
provides for the. deduction of “refunds from returned merchandise,” “cash and in-kind
discounts,” and “trade discounts.” Next, Worksheet 4700 provi(_ies for a phased-in deduction for
amounts deducted as bad debts for federal income tax purposes that correspond to items of gross
receipts included in the modified gross receipts tax base on line 73 therecof. The amount that
could be deducted ié 50% in 2008, 60% in 2009 and 2010, and 75% in 2011, and 100% in 2012

and thereafter. Other than those specific deductions, Worksheet 4700 also provides for many

other deductions.!

! These deductions include, but are not limited to: (2) Interest and dividends derived from obligations or securities of
the United States government, the state of Michigan, or any govermnmental unit of the state of Michigan; (2) Proceeds
from an insurance policy, a settlement of claim, or a judgment in a civil action, less any proceeds that are includable
in “federal taxable income” (as defined for MBT purposes); (3) Sales or use taxes collected from or reimbursed bya
consumer or other taxes collected from or reimbursed by a purchaser and remitted to a local, state, or federal tax
authority; (4) Amounts excluded from gross income of a foreign corporation engaged in the international operation
of aircraft under IRC Section 883(a); (5) federal, state, and local tax refunds; (6) proceeds from the original issue of

8
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.At the end of Worksheet 4700, the taxpayer will have arrived at a number that constitutes
“gross receipts” for MBT purposes, which is then carried over to the applicable line of the MBT
Annual Return as gross receipts — the starting point of calculating the MGRT base on that form.
Once a taxpayer arrives at “gros_s receipts,” additi(énal subtractions are provided on the MBT
Amnual Return, which spells out the numerous items that are included in the deduction for
“purchases from other firms.” |

The first set of deductions is for (i) “inventory acquired during the tax ypaf’, (ii)
“depreciable assets acquired during the tax-yca:r”, (iii) “materiéls and supplies not included in
im’entory or depreciable property.” Those deductions, among others, are all included in the
definition of “purchases from other firms.” See MCL § 208.1203(6). Next, the MBT provides
for a deduction for “depreciable assets acquired during the tax year.” Finally, the MBT provides
for deductions of wages in certain cases, including “the actual cost of wages and salaries,
benefits, worker’s compensation, payroll taxes, withholding, or other assessments paid to or on
behalf of a covered employee by the professional employcr organization under a professional
employer arrangement”; th¢ compensation of personnel supplied to a “stéfﬁng company’s”’
customers, including payroll tax and worker’s compensation costs; and “payments made by
taxpayers licensed under Article 25 or Article 26 of the Occupational Code to independent
contractors licensed under Article 25 or 26.” Those deductions are only a portion of the total
deductions allowed in ca.lculating the MGRT base.

Michigan courts, it would appcﬁ, have yet to weigh in on the character of the MGRT.
.MCL 208.1203(2) states that the MGRT is “tax levied and imposed . . . upon the privilege of

doing business and not upon income or property.” The Department of Treasury asks the court to

debt instruments; and (7). proceeds fiom original issue of stock or equity instrurnents, or equity issued by a regulated
investment company as defined in TRC Section 851.

9
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strictly construe this language and hold that thé MGRT tax is a tax 011. goss receipts and not a tax
“on or measured by income.”

Although the language of MCL 203. 1203(2) states that the MGRT is not a tax on income,
this Court finds that the MGRT is a tax “measured by income” as contemplated by 11 U.S.C. §
346()(1). Although the calculation of MGRT starts out with “gross receipts”, the varied and
many deductions, credits, and exempﬁon-s available to taxpayers in caIculaﬁng the MGRT base

~ push the MGRT into the realm of a tax “measured by income.”" Section 346(j)(1) covers all taxes
on or measured by income, not just “income taxes” which would encompass a more narrow
group. See In re Williams, 173 B.R. 459, 463 (Bankr. E.D. N.Y. 1994). The Court wanﬁ to be
clear that, although it holds that the MGRT is a tax “measured by iﬁcome” for purposes of
§346()(1), it is not holding that the MGRT is an income tax. The Michigan legislature clearly
intended that the MGRT portion of the MBT would not Be an income tax. However, the fact that
.the MGRT is a gross receipts tax does not exclude the possibility that it is a tax “measured by
income” for the limited purposes set forth in § 346()(1). |

The Department of Treasury relies heavily on In re Raiman, 172 BR. 933 {9th Cir.
B.A.P. 1994). In Raiman, the issue z;ddressed by the court was whether a California tax statate
on which assessxﬁents were based coﬁsﬁtuted a tax on or measured by income or gross receipts
pﬁrsuant to 11 US.C. § 507@)7)(A). Raiman, 172 B.R. at 936. The Raiman court considered
whether a tax on or measured by gross receipts “must be one Wh.ich is measured by all receipts
received by a taxpayer, without any items or transactions excluded.” Id. at 937. That court relied
heavily on the fac.t tﬁat the California tax allowed for excl;xsions, but no deductions. Id. at 938-
39, The court ex_plained that deductions “are wholly different than” exclusions because

“[d]eductions represent costs incurred by all business” whereas “[e]xclusions are items that a
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legislative body as a matter of policy has determined should x-lot be included in gross receipts.”
Id. The court ultimately held that the California tax was a tax on or measured by gross receipts,
despite the fact that it allowed for some exclusions.

- Unlike the California tax in Raiman, which allowed only exclusions and no deducﬁons,.
the MGRT allows both exclusions and deductions. Not only does the MGRT have deducﬁoné,
those deductions are very similar to those permitted under the federal income tax. Moreover,
those deductions are so numerous and varied as to make the MGRT fall within the realm of a tax
“measured by income” under § 346()(1). ‘

The Department of Treasury ﬁgues that the fact that sections of tﬁe Bankrupicy Code
other than Section 346(j) refer to “taxes on or measured by income or gross receipts” (such as § |
507(a)(7)(a), as was the section at issue in Raiman) militates toward a conclusion that Congress

" understood the distinction between the two very different types of taxes, and fully intended to
include both kinds of taxes under the umbrella of creditor protection provided by § 507(a)(7), but
chose to include a lesser universe of taxes for purposes of the exclusion available to debtors

~ under § 346(j), as well as other sections of the Bankruptcy Code that are applicable to state laws
imposing a tax “on or measured by income.”

The Court disagrees with that argument. The MGRT is a tax “measured by income” for
purposes of § 346(j)(1) because of the many deductions and exclusions it allows. The Michigan
legislature clearly intended that the MGRT portion of the MBT would not be in income tax;
however, as noted, the fact that the MGRT is a gross receipts tax does not exclude the ﬁossibility
that it is a tax “measured by income” for the limited purposes set forth in § 346()1).

Accordingly, this Court holds that the MGRT is a tax “measured by income™ for purposes

of § 346(j)(1), and therefore, Greektown’s COD income is not subject to the MBT.

11
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C. Whether the Department of Treasury has authority under 11 U.S.C. § 346{i)(2)
to Reduce Greektown’s Tax Aftributes

11 U.S.C. § 346(j)(2) provides:

Whenever the Internal Revenue Code of 1986 provides that the amount
excluded from gross income in respect of the discharge of indebtedness in a case
under this tittle shall be applied to reduce the tax attributes of the debtor or the
estate, a similar reduction shall be made under any State or local law imposing a
tax on or measured by income to the extent such State or local law recognizes
such attributes. Such State or local law may also provide for the reduction of
other attributes to the extent that the full amount of income from the discharge of
indebtedness has not been applied.- .

The first sentence of § 346(j)(2) provides for reduction of tax attributes for State tax
purposes where those tax attributes are identified in an applicable section of the Internal Revenue
Code and the State or local law imposing a tax on or measured by income rmoénizes sucﬁ
attributes. That portion is inapplicable here because Greektown is a partnership whose tax
attributes are not reduced for federal tax purposes. The second sentence of § 346(j)(2) provides
ﬁat “State or local law may also provide for the reduction of other attributes to the extent that
the full.amount of income from the discharge of indebtedness has not been applied.” 11 U.S.C. §
346(j)(2) (emphasis added).

Greektown argues that, since no Michigan statute provides for the reduction of tax

attributes, the secon_d sentence of § 346(j)(2) does not require or permit such a reduction. The

- Department of Treasury argues that, although there is no Michigan statute providing for the .

reduction of tax attributes, the Michigan Legislature recognized fax attributes set forth in various
provisions of the IRC when drafting the MBT, and that recognition is sufficient to allow the
State to reduce Greektown’s tax atiributes to the extent that the full amount of income from the

discharge of indebtedness has not been applied.
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The issue here is one of statutory construction. A court’s analysis of a statute begins with
the statutory language itself. Ttisa well—settled principle that, “unless there is some ambiguity in
the language of a statute, a court's analysis must end with the statute's plain language.” Caminetti
v. United State;s*, 242 11.8. 470, 485, 37 S. Ct. 192, 61 L.Ed. 442 (1917). Two exceptions exist
regﬁﬁng the application of a statute's plain language. As to the first exception, the United
States Supreme Court held; in the case of United States v. Ron Pair Enters., Inc., 489 U.S. 235,
242,109 S. Ct. 1026, 103 L.Ed.2d 290 (1989), that “[t]he plain meaning of legislation should be
conclusive, except in ‘rare cases [in which] the literal appiication of a statute will produce a
result demonstrably at odds with the intentions of.its drafters.”

The second exception to the Plain Meaning Rule is triggered “ “when literal application
of the statutory language at issue results in an outcome that can truly be characterized as absurd,
i.e., that is so gross as to shock the general moral or common sense.”” RCI Tech. Corp. v.
Sunterra Corp. (In re Sunterra), 361 F.3d 257, 265 (4th Cir.2004). As to both of these
exceptions, the instances in which either should apply should be “ ‘éxceptionally rare.” ” Id.
(quoting Hillman, 263 F.3d at 342). In Sunterra, the Court found that a literal feading of the
statute would be consistent with the general bankrupicy policy constructed by Congress. In
making th;a latter finding, the court explained that “if it is plausible that Congress intended the
result compelled by the PIain_Meaning Rule, we must reject an assertion that such an aﬁplicaﬁon
is absurd. Id at 268 (citing Sigmon Coal Co. v. Apfel, 226 F.3d 291, 304 (4th Cir.2000), gff'd
sub nom. Barnhart v. Sigmon Coal Co., 534 U.S. 438,122 S, Ct. 941, 151 L.Ed.2d 908 (2002)).

'fhe Court must presume every word in a statute to have meaning and effect must be
given to all words in a statute “to avoid an interpretation which would render words superfluous

or redundant.” Walker v. Bain, 257 F.3d 660, 667 (6th Cir. 2001) (citing Astoria Fed. Sav. &
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Loan Ass’n v. Solimino, 501 U.S. 104, 112, 111 S. Ct. 2166, 115 L.Ed.2d 96 {1991); Menuskin v.
Williams, 145 F.3d 755, 768 (6th Cir. 1998)). |

Here, the statutory language of the second sénteﬁce of § 346(3)(2) is clear and
unambiguous. When the language of the statute is considered, it is clear that a State or local law
must “provide for” the reduction of “other attributes” in order for such attribute reduction to be
permitted in the absence of an Internal Revenue Code requiréme:it that the attributes be reduced.
There is no Michigan or local law that provides for the reduction of “other attributes,” and the
fact that Michigaﬁ law recognizes tax attributes does not mean that it' “provides for” their
reduction. “S'ee Rake v. Wade, 508 U.S. 464, 473-74 (1993) (“pfovides for” is “most natural[ly]
read and is “commonly understood” to mean “make a proviston for™); Lawson v. Kanawha
County Court, 92 8.E. 786, 789 (W. Va. 1917) (“The phrases, “prescribed by law” and ‘provided

by law,’ . . . generally mean prescribed or provided by statutes); see also Black’s Law Dictionary

at 1224 (6™ ed. 1990) (defining “provided by law™ as “prescribed or provided by some statute.”). .

The State law simply has not provided for reduction of other atiributes and thus, § 346 does not

permit the Department of Treasury to reduce Greektown’s tax attributes.

IV. CONCLUSION
For the reasons set forth herein, the Court concludes that (1) abstention is inappropriate in

this case; (2) the MGRT is a tax “measured by income for purposes of § 346(j)(1), and therefore,
Greektown’s COD income is not subject to the MBT; and (3) Greeltown’s basis in assets, net
operating losses, or any other tax aftributes cannot be reduced for MBT purposes due to the fact
that all or substantially all of Greektown’s COD Income is not subject to MBT. Greektown shall

prepare and present an appropriate order,
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Signed on May 16, 2013
/s/ Walter Shapero
Walter Shapero
United States Bankruptcy Judge
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